Preface

On 9 February 2018, Aikaterini Argyrou was awarded a PhD by the University
of Utrecht for her thesis ‘Social enterprises in the EU: Law promoting
stakeholder participation in social enterprises’. Supervisors were Professor dr.
A.F.M. Dorresteijn (Utrecht University) and Professor dr. T.E. Lambooy
(Nyenrode Business University). We present this book in the series of the Insti-
tute for Corporate Law with great pleasure.

The dissertation introduces a comparative legal-socio study of three tailor-made
legal forms in Greece, Belgium and the United Kingdom that promote social
enterprises, and contribute to their legitimisation and recognition. The research
is extended to the Netherlands, which at the moment does not provide for a
special legal form for social enterprises. In chapter 4, survey-based findings are
presented concerning involvement and participation of stakeholders (e.g.
employees, customers, shareholders) in Dutch social enterprises.

This article-based dissertation includes a comparison of the tailor-made legal
forms that structure a social enterprise in the three selected jurisdictions. The
dissertation also examines to what extent participatory governance structures
prescribed in tailor-made laws stimulate the participation of stakeholders in deci-
sion-making in practice.

Emperical evidence in this study demonstrates that formal legally prescribed
participation is not always fully implemented in its practice. Informal, direct but
regular processes are more frequently developed in the governance of social
enterprises. Subsequently, Argyrou provides important recommendations which
address national and EU legislators and policy-makers (chapter 5).

We are convinced that the study by Argyrou is a valuable contribution to the
discussion on socials enterprises and stakeholder participation in particular.

Maarten Kroeze
Jan Berend Wezeman
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Chapter 1. General introduction

1.1 Aims of the doctoral thesis

This doctoral thesis comprises a socio-legal study, which aims to develop a
fundamental understanding of participatory governance structures in tailor-made
legal forms for social enterprises in the EU.! In the study, a comparison is pre-
sented of the manner in which three selected EU jurisdictions, i.e. Greece,
Belgium, and the UK, provide tailor-made legal forms for social enterprises, and
in particular how such legal forms shape and structure stakeholder participation
in the governance of the social enterprises. Subsequently, an assessment is con-
ducted into the question how the legal provisions on stakeholder participation
(in the selected legal forms) are implemented in practice by social enterprises.

This doctoral thesis is divided into a legal research part and an empirical research
part. The legal research examines and compares the legal provisions of three
selected tailor-made legal forms. This research aims in the first place to provide a
systematic exposition and an explanation of the legal rules, provisions and prin-
ciples provided for social enterprises in the three selected tailor-made legal
forms. The three examined legal forms are: (i) the Vennootschap met Sociaal
Oogmerk (the Belgian term for the Company with a Social Purpose — hereafter
the “VSO”) in Belgium; (ii) the Korvwviky Zoverouproticny Emiyeipnon (the Greek
term for the Social Cooperative Enterprise — hereafter the ‘Koinsep’) in Greece;
and (iii) the Company Interest Company (hereafter the ‘CIC”) in the UK. The
selection of these three legal forms is explained in the methodology part which
is contained in Sub-section 2.3 of Chapter 2. In the second place, a legal com-
parison is undertaken to demonstrate the similarities and differences of the
selected tailor-made legal forms in relation to certain legal variables. These legal
variables are: (i) the social purpose of the social enterprise; (ii) the participatory
governance structure, i.e. stakeholder participation in the governance structure;
(iii) the accountability and responsibility of the social enterprise to its stakehol-
ders; and finally (iv) the financial structure of the social enterprise. The selection
of these legal variables is also explained in Chapter 2.

1. This doctoral thesis elaborates on the outcome of research activities carried out until
30 April 2017.
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This doctoral thesis further exhibits, mainly in Chapter 3, the empirical research
concerning the effect and the effectiveness of the tailor-made legal provisions
concerning stakeholder participation on the governance of social enterprises.
In this empirical part, it is examined how the legal provisions concerning stake-
holder participation in the governance of social enterprises are implemented in
practice. Accordingly, this part aims to demonstrate the regulatory complexities
in the implementation of the selected tailor-made laws in relation to the area of
participatory governance of social enterprises. More specifically, the research
illustrates: (i) the functioning of governance in social enterprises that employ the
examined tailor-made legal forms; (ii) the effect that the practical implementa-
tion of participatory governance provisions may exert on these social enterpri-
ses; and (iii) the effectiveness of the legal provisions concerning stakeholder
participation in the governance of these social enterprises, i.e. to what extent
stakeholders are included in the examined social enterprises’ decision-making
processes.

To that end, the empirical research comprises in total nine qualitative case
studies. In each of the three selected jurisdictions, i.e. in Belgium, Greece and in
the UK, three case studies were performed to assess social enterprises estab-
lished in accordance with the tailor-made laws of that jurisdiction. Subsequently,
a cross-case analysis and a meta-synthesis of the results derived from the case
studies elaborate on and discuss the aggregate results from the case studies.

The examination of stakeholder participation in the governance of social enter-
prises is extended for illustrative purposes to one selected jurisdiction that does
not provide a tailor-made legal framework to social enterprises, namely the
Netherlands. In Chapter 4, survey-based findings are presented concerning
stakeholder participation in Dutch social enterprises.

In addition, I must also explain that this doctoral thesis is article-based. The
Chapters comprise some unpublished articles and some peer-reviewed articles
that are published or accepted for publication in academic journals or books. The
published articles, particularly those included in Chapter 3, have been edited
and modified to a limited degree, i.e. only in order to be presented in this doc-
toral thesis in such a manner that they can contribute to the comparison of all
case studies in the meta-synthesis in Sub-section 3.6. The editing entailed: (i) the
removal of an introductory part of a published case study if this could be con-
sidered repetitive in view of the other case studies exhibited in Sub-section 3.1;
(ii) the arrangement of citations to footnotes in the case studies and the appli-
cation of similar styling rules; (iii) the insertion of comparable tables containing
the research results in the case studies presented in Sub-sections 3.1 and 3.2;
(iv) a slight modification of the original titles of particular sections in Sub-sec-
tions 3.1 and 3.2 in pursuance of creating a similar structure in all case studies;
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and (v) the correction of identified typographical errors and misprints. The pub-
lication details of each of the articles are duly provided in the corresponding
Sub-sections.

Concisely, Chapter 1 introduces the objectives, the research question to which
this doctoral thesis attempts to respond, and the methods that are employed in
response to the research question. It also illustrates the main concepts discussed,
i.e. the social enterprise concept, the concept of tailor-made legal forms for
social enterprises, and the concept of stakeholder participation in the governance
of social enterprises. Chapter 2 comprises an introduction to, and a comparison
of, tailor-made legal forms and participatory governance structures for social
enterprises in three selected jurisdictions, i.e. in Belgium, Greece, and in the UK.
Subsequently, Chapter 3 examines how tailor-made national legal provisions
concerning stakeholder participation are implemented in practice by social
enterprises employing the selected legal forms in the three selected countries.
The examination is accomplished by a comparison and a meta-synthesis of
findings derived from nine qualitative case studies. For illustrative purposes,
Chapter 4 extends the discussion concerning participatory governance structures
for social enterprises in one exemplary jurisdiction without tailor-made legisla-
tion for social enterprises, i.e. the Netherlands. This Chapter illustrates and dis-
cusses survey data collected from Dutch social enterprises regarding the
participation and involvement of stakeholders in the governance of Dutch
social enterprises. Finally, I present my conclusions and recommendations in
Chapter 5.

1.2 Main concepts
1.2.1  The social enterprise concept

This doctoral thesis focuses on the examination of the social enterprise concept.
A comprehensive explanation of the concept of social enterprises is provided
in Sub-section 2.1.2 of Chapter 2. The term social enterprise is particularly used
to describe organisations, which are socially conscious and demonstrate more
responsible and more inclusive entrepreneurial practices, and that seek to con-
tribute to sustainable development in the face of contemporary societal (social
and environmental challenges).” However, due to the existing variations of

2. Q. Galera and C. Borzaga, ‘Social Enterprise: An International Overview of its Conceptual
Evolution and Legal Implementation’ (2009) 5(3) Social Entrepreneurship Journal, 215-
218. J. Defourny and M. Nyssens, ‘Conceptions of Social Enterprise and Social Entre-
preneurship in Europe and the United States: Convergences and Divergences’ [2010] 1(1)
Journal of Social Entrepreneurship, 32-53. A. Fici, ‘Recognition and Legal Forms of Social
Enterprise in Europe: A Critical Analysis from a Comparative Law Perspective’ (2016) 27(5)
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social entrepreneurial activity in practice, there is a lack of a uniform under-
standing of the term ‘social enterprise’ across the EU.?

To make the discussion more concrete of what may constitute a social enter-
prise, and how this term is differently perceived across the EU, the following
examples are provided.

In the Netherlands, for instance, an example of a social enterprise is Taxi Electric,
a Dutch limited liability company, which serves paying clients, including many
tourists who wish to be transported into and in the city of Amsterdam. The
company serves a social purpose, which is manifold, namely: (i) to avoid causing
exhaust fumes with black carbon and other chemicals that damage the health of
the Amsterdam citizens (in contrast to other taxis which continue to drive on
diesel); (ii) to avoid polluting the environment in general, and in particular to
reduce carbon-dioxide emissions; and (iii) to employ middle-aged individuals
over 55 years old who struggle to find employment or who are long-term
unemployed.*

For the people of Slovakia, Café Dobre & Dobr¢ is considered a social enter-
prise. Café Dobre & Dobré is a cafeteria initiated by a Slovak civic association,
which employs solely the homeless and those living on the streets.”

Whereas in Greece an example of a social enterprise is the social cooperative
Koinsep Ekati (see also Sub-section 3.2 of Chapter 3), which caters for stray
animals and abandoned pets in Athens, which could not be afforded anymore
by their masters.

The qualitative case studies provided in Chapter 3 demonstrate various other
examples of social enterprises.

European Business Law Review, 639. A. Nicholls, Social Entrepreneurship: New Models of
Sustainable Social Change (Oxford University Press 2006). J. Defourny and M. Nyssens,
‘Defining Social Enterprise’ in M. Nyssens (ed), Social Enterprise: At the Crossroads of
Market, Public Policies and Civil Society (Routledge 2006).

3. J.A. Kerlin, ‘Social Enterprise in the United States and Europe: Understanding and Learning
from the Differences’ (2006) 17(3) Voluntas: International Journal of Voluntary and
Nonprofit Organisations, 247. F. Cafaggi and P. lamiceli, ‘New Frontiers in the Legal
Structure and Legislation of Social Enterprises in Europe: A Comparative Analysis’ in
A. Noya (ed), The Changing Boundaries of Social Enterprises (OECD Publishing 2009).
Defounry and Nyssens (n 2) 35-37.

4.  Taxi Electric, ‘Home page’ available at: <www.taxielectric.nl/> accessed 15 June 2017.

5. Café Dobre & Dobré, ‘Home page’ available at: <www.dobredobre.sk/> accessed 15 June
2017.
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A distinctive feature of the examples provided above, is the simultaneous pur-
suit of non-profit societal (social and environmental) objectives and the pursuit
of entrepreneurial activities. A social enterprise by definition has a societal and
an economic/commercial/entrepreneurial purpose.® The term social enterprise
as reflected in the examples above suggests that the social enterprise is an
enterprise with a ‘problem solving nature’ concerning societal issues.” The
foregoing social enterprises pursue the fulfilment of their social mission in
response to societal (social and environmental) challenges, such as how to main-
tain clean air in the city and avoid environmental degradation, how to address
poverty and social exclusion, and how to take care of stray animals in the city,
and all in an entrepreneurial manner. In general, social enterprises aspire to
contribute to the improvement of society, the preservation of natural capital, the
independent role of media in democracies, and the protection of human rights.

However, the term social enterprise has been contemplated and debated by
various scholars who have developed definitions and typologies for social
enterprises. The scholarly debate concerning the social enterprise concept and
definition is illustrated in Sub-section 2.1.2 of Chapter 2. It is demonstrated here
that scholars from different disciplines and backgrounds may define the social
enterprise in various ways, also in relation to their disciplines’ focus and nation-
alities.

Indeed, international scholarship has agreed that the term social enterprise
applies to a broad range of diverse organisations, which do not share one, but
rather various organisational and legal characteristics. In particular, the term
social enterprise, as it is used in scholarship, refers to a type of hybrid organi-
sations that combine legal and organisational characteristics, which are present
in either traditional for-profit and/or non-for-profit organisations.® The hybridity
of social enterprises is defined by Doherty et al. as organisations that span insti-
tutional boundaries, which, consequently, ‘do not fit neatly into the conventional
categories of private, public or non-profit organizations’ but rather combine
elements from all these types of organisations.” Liao also notes that the social
enterprise combines ‘both for-profit and non-profit legal characteristics in its

design to enable the dual pursuit of economic and social interests’.'®

6. H. Haugh, ‘A Research Agenda for Social Entrepreneurship’ (2005) 1(1) Social
Enterprises Journal, 2.

7.  Galera and Borzaga (n 2) 212.

8. Haugh (n 6) 2.

9. B. Doherty, H. Haugh and F. Lyon, ‘Social Enterprises as Hybrid Organizations: A Review
and Research Agenda’ [2014] 16(4) International Journal of Management Reviews, 417-
418.

10. C. Liao, ‘Limits to Corporate Reform and Alternative Legal Structures’ in B. Sjéafjell and
B. Richardson (eds), Company Law and Sustainability: Legal Barriers and Opportunities
(Cambridge University Press 2015) 292.
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The different legal and organisational characteristics of social enterprises across
the EU and the different understandings of the social enterprise concept in the
EU countries have made the development of a uniform definition for the social
enterprise almost unattainable.

Nonetheless, the European Commission (hereafter ‘Commission’) in its 2011
communication on the ‘Social Business Initiative’ (hereafter ‘the SBI Com-
munication of 2011°)"" introduced an operational definition for the social
enterprise with an aspiration to be uniformly applied by all countries across
the EU. The Commission’s definition is elaborated in detail in Sub-section
2.1.4 of Chapter 2 and it states that a social enterprise is:

[an] operator in the social economy whose main objective is to have a
social impact rather than make a profit for their owners or shareholders. It
operates by providing goods and services for the market in an entrepre-
neurial and innovative fashion and uses its profits primarily to achieve
social objectives. It is managed in an open and responsible manner and, in
particular, involve[s] employees, consumers and stakeholders affected by
its commercial activities.'*

With this, the Commission aspired to provide more uniformity in the under-
standing of the social enterprise concept and to open the discussion for the cre-
ation of a favourable environment (both economic and legislative) for social
enterprises in the EU. The Commission’s definition was subsequently included
in the Council Regulation (EU) 346/2013 of 17 April 2013 on European Social
Entrepreneurship Funds (see Sub-section 2.2 of Chapter 2) concerning the

. . 1
‘social undertaking’."?

The Commission further encourages the creation of a favourable legislative
environment for social enterprises in the EU."* The SBI Communication of
2011 addresses the necessity of the EU countries to design appropriate legal
forms for social enterprises.'> Additionally, the Commission indicates that more
research must be undertaken on the options to: (i) adopt a European framework

11. European Commission, ‘Social Business Initiative: Creating a Favourable Climate for
Social Enterprises, Key Stakeholders in the Social Economy and Innovation (SBI
Communication of 2011)” COM (2011) 682 final, 2-3.

12. ibid 2.

13.  Council Regulation (EU) 346/2013 of 17 April 2013 on European Social Entrepreneurship
Funds [2013] OJ L115/18 (EuSEF Regulation). See also concerning the ‘social undertaking’
in A. Argyrou, ‘Providing Social Enterprises with Better Access to Public Procurement: The
Development of Supportive Legal Frameworks’ (2017) 12(3) European Procurement &
Public Private Partnership Law Review, 311-313.

14.  SBI Communication of 2011 (n 11) 9.

15. ibid 9-10.
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for social enterprises (i.e. to create a special European legal framework appli-
cable to all social enterprises in the EU) and/or (ii) to introduce EU legislation
establishing a ‘label’ that can be utilised by any social enterprise regardless of
the type of legal form used (i.e. all Member States then have to incorporate
this label in their national company acts).'® The Commission considers the
improvement of the legislative environment for social enterprises within
the EU to be important, particularly in view of its considerations concerning
regulatory and legislative differences in the legislation of EU countries that
hinder the development of social enterprises.'’

To that end, the EU has made progress in contemplating the creation of a favour-
able and enabling EU legal environment for social enterprises.'® In particular,
it is exploring the possibility of introducing a common legal framework on
social enterprises in the EU, to be based on harmonised national laws pertaining
to social enterprises that will be applicable to all social enterprises in the EU."’

Alongside these efforts, in 2017, a study conducted on behalf of the European
Parliament’s Committee on Legal Affairs, i.e. the study for a European statute
for social and solidarity-based enterprise, provided positive recommendations
in a report, concerning the harmonisation of national social enterprise laws
through an EU Directive.”® In particular, this study recommended the adop-
tion of an EU legal framework for social enterprises in order to enhance the
development of social enterprises in the EU. According to this study, the EU
legal framework should introduce a tailor-made legal form for social enter-
prises, in the form of ‘a legal qualification (or status), that of the “European
Social Enterprise” (hereafter ‘ESE’).”" Amongst the legal characteristics with
which all ESEs should comply is the involvement of ‘various stakeholders in
the mzaznagement’ and ‘specific governance requirements’ of the social enter-
prise.

16. ibid 12.

17. ibid 6.

18. Legislative initiatives on the EU level regard: (i) the simplification of the European
cooperative regulation; (ii) the adaptation of the proposal for a regulation on the statute for
a European foundation; (iii) a comparative study on the situation of mutual societies and their
cross-border activities was carried out; (iv) the mapping of the social enterprises’ existing
legal forms and business models including the economic weight and the realisation of tax
regimes for social enterprises; and (v) the identification of best practices in an EU level. SBI
Communication of 2011 (n 11) 10. For the EU actions in this respect, see also European
Commission, ‘Social Enterprises’ available at: <http://ec.europa.eu/growth/sectors/social-
economy/enterprises_en> accessed 30 March 2017.

19.  Fici (n 2) 643.

20. A. Fici, ‘A European Statute for Social and Solidarity-Based Enterprise’ (Policy Depart-
ment for Citizens’ Rights and Constitutional Affairs, 15 February 2017) available at:
<www.europarl.europa.eu/supporting-analyses> accessed 30 April 2017.

21. ibid 33-37.

22. ibid.
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The foregoing developments are important for the social enterprise activity in
the EU. The socio-legal study in this doctoral thesis concerning stakeholder
participation in the governance of social enterprises can be regarded as a
necessary contribution to the development of law in this area.

1.2.2  Tailor-made legal forms for social enterprises

Apparently, one of the Commission aims is to introduce a tailor-made legal form
for social enterprises in the EU. But it is not barren ground the Commission is
entering. Several EU countries have already developed legal frameworks and/or
legal forms for social enterprises. Such a development is also promoted by
several scholars. National legal frameworks and legal forms tailor-made to social
enterprises have been developed in several EU jurisdictions to accommodate the
hybrid nature of social enterprises, such as their social purpose and commercial
activity.”> The tailor-made laws are either autonomous or contributory by virtue
of being attached to existing national company and civil legislation.**

The purpose of regulating the concept of social enterprises in national tailor-
made legislation has been expressed by Cafaggi and lamiceli. They have noted
that the laws pertaining to social enterprises — in particular based on company
and/or civil law — can be used to serve several functions for the benefit of
social enterprises and accordingly for the benefit of society. Such functions
are: (i) to legitimise and recognise a ‘social phenomenon’ that can be enlarged
to a significant ‘legal concept’, such as the social enterprise concept;®> (ii) to

23. Defourny and Nyssens (n 2) 33, 36-37; Galera and Borzaga (n 2) 218-219; T. Lambooy
and A. Argyrou, ‘Improving the Legal Environment for Social Entrepreneurship in
Europe’ [2014] 11(2) European Company Law, 71-76; European Commission, ‘A Map
of Social Enterprises and their Ecosystems in Europe: Synthesis Report” (European Union,
2015) 52 available at: <http://ec.europa.eu> accessed 15 June 2017; Cafaggi and lamiceli
(n 3) 27.

24. Lambooy and Argyrou (n 23) 71-76.

25. This is what Fici (n 2) characterises as the vital role of organisational law. According to
Fici, ‘organizational law plays a vital and irreplaceable role in defining the specific identity
of the organizations, which is defined (first of all) by their particular goals. Therefore, the
primary, essential and irreplaceable role of social enterprise law is (and should be) to establish
a precise identity of social enterprises and to preserve their essential features (...) operating
with an identity distinct from those of other organizations and appearing different under a
legal designation that conveys objectives and modes of action that meets the interests of social
enterprises’ founders and members and is, consequently, a precondition for the existence and
development of this particular type of business organization’. See Fici (n 2) 648. See also
H. Hansmann and R. Kraakman, ‘The Essential Role of Organizational Law’ [2017] 110(3)
Yale Law Journal, 387.
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incentivise the social enterprise legal concept’s development among other legal
concepts (for instance, in several areas of law, such as in company law);*® and
(iii) to promote the effectiveness of the given social enterprise concept, by
prO\;i7ding legal rules, which shape its legal form and organisational function-

ing.

Legal scholarship has also discussed the important role that company law, and
particularly tailor-made social enterprise law, can play in pursuit of sustaina-
bility. Lambooy stresses that the tailor-made legal forms for social enterprises
can provide a pathway for mainstreaming sustainability among regular compa-
nies.®® Sjafjell affirms Lambooy and states that ‘company law [has] a crucial
role to play in the transformation towards sustainability because it provides the
legal framework for the internal workings of the company, including its deci-
sion-making’.>® Accordingly, Chapter 2 provides a comprehensive understan-
ding of the provisions contained in tailor-made laws that adhere to certain legal
characteristics for the social enterprise mentioned above in the Commission’s

26. Cafaggi and lamiceli (n 3) 26.

27. ibid.

28. T. Lambooy, ‘Leadership, Entrepreneurship and Stewardship in Corporate Law’ (Inaugural
Lecture of Prof. Tineke Lambooy, Nyenrode Business University, 21 September 2016) 43
available at: <www.nyenrode.nl/FacultyResearch/research/Documents/Inaugurallectures/
Tineke Lambooy Inaugural Lecture.pdf> accessed 11 July 2017.

29. B. Sjéfjell, ‘Sustainable Public Procurement as a Driver for Sustainable Companies?’ in
B. Sjafjell and A. Wiesbrock (eds), Sustainable Public Procurement under EU Law: New
Perspectives on the State as Stakeholder (Cambridge University Press 2015) 183. Sjafjell
also mentions the important role that other legal areas could play, such as public procure-
ment law, competition law and state aid law. She argues that these legal areas could enable a
shift ‘from non-sustainable to sustainable industries’ using the example of public
procurement law and its significant importance — together with company law — in shifting
businesses into the paradigm of sustainability. See also B. Sjéfjell and B. Richardson, ‘The
Future of Company Law and Sustainability’ in B. Sjafjell and B. Richardson (eds), Company
Law and Sustainability: Legal Barriers and Opportunities (Cambridge University Press
2015) 388. The same point is made by other scholars, by the European Commission and the
European Parliament. See T. Lambooy, Corporate Social Responsibility: Legal and Semi-
legal Frameworks Supporting CSR (Kluwer, 2010) 97-99; Fici (n 20) 7; Galera and Borzaga
(n 2) 218-219; Haugh (n 6) 2-3; European Parliament, ‘Report on Social Entrepreneurship
and Social Innovation in Combating Unemployment (2014/2236 (INI))’ (Committee on
Employment and Social Affairs, 30 July 2015) available at: <www.europarl.europa.eu>
accessed 30 April 2017. SBI Communication of 2011 (n 11); European Commission, ‘Social
Entrepreneurs: Have Your Say!” (16th May 2014) available at: <http://ec.europa.eu/
internal _market/conferences/2014/0116-social-entrepreneurs/index_en.htm> accessed 30
April 2017. Pertinent to the work of Sjafjell and Lambooy is other research concerning the
relationship between the social enterprise and other areas of law particularly that of public
procurement law, state aid and tax law: see Argyrou (n 13). D. Golubovi¢ and M. Galetin,
‘The European Union Rules Governing State Aid and their Impact on National Regimes
Governing Social Enterprises’ [2012] 6(2) Poslovna Ekonomija, 183-200; G. Antonucci,
‘Social Enterprises in Italy: Coproducers or State Aid Claimants’ [2015] 11(8) European
Scientific Journal, 242-262; A. Szymaniska and M. Jegers, ‘State Aid to Social Enterprises:
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definition. These are: (i) the maintenance of a social purpose; (ii) a participatory
system of governance which is open and inclusive to the participation of stake-
holders and third parties; (iii) high standards of accountability and responsibility
towards the stakeholders based on fiduciary duties and social reporting; and
finally (iv) profit distribution constraints and the application of asset-lock
schemes.*”

However, there is scholarship in other disciplines, which has placed the discus-
sion regarding the legal characteristics of social enterprises in an arbitrary sphere
that is not related to the definitive elements of social enterprises. As such, it is
claimed that the legal characteristics of social enterprises do not relate directly to
the elements that influence the development of a social enterprise’s performan-
ce.>! Alter for instance, argues that the legal status of a social enterprise is the
manifestation of its regulatory environment, which could be either conducive or
less enabling on a per-country basis.**

Nonetheless, other scholars, such as Borzaga and Defourny, demonstrate the
existence of a relationship between the emergence of social enterprises and their
legal characteristics in the legal systems of various countries in the EU.>* They
note that tailor-made legal forms enable social enterprises to achieve their
purpose.®* Scholarship also notes that the very existence of legislation and legal
forms on this topic has contributed to the shaping of the concept of social enter-
prises and to providing clarity in the entrepreneurial transactions of social entre-
preneurs accordingly.*® For instance, scholarship explains that the grey areas in
the applicable legislation that apply to the transactions of social enterprises may

the Polish Case’ [2015] 14(4) European State Aid Law Quarterly, 479-491; A.M. Mystica,
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1-34; Fici (n 2) 645.
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