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Preface

This book is the result of a doctoral research that started in September
2014. At that time, studying the independence of a devolved region of a
Member State and its effects on the nationality of persons and their status
as citizens of the Union, seemed rather a fortune-telling or divination task
than a legal one. With no direct precedent to rely on or provision in the
Treaties to address the separation of a devolved region of a Member State
that wishes to remain within the EU as an independent Member State, the
risk of slipping into a speculative scenarios was high. However, as unpre-
dictable as life is, the research gained ground at the same time that the
independence question gained momentum, especially in Catalonia and
Scotland. In the case of Scotland, furthermore, the independence debate
has been reignited after the referendum on United Kingdom membership
of the EU. Taking risks is, sometimes, worthwhile.

Catalonia, Flanders and Scotland represent examples of regions, within EU
Member States, where independence from their respective States is being
discussed. Although none of these regions have achieved their indepen-
dence, the success of nationalist parties in these territories, coupled with
certain political developments such as the independence referendum in
Scotland and the Catalan participatory process, serve as reminders that
the independence of a devolved part of an EU Member State is a very real
possibility.

This book aims to shed light on the legal consequences of a potential se-
cession process within an EU Member State with regards to citizenship in
general and EU citizenship in particular. This includes a consideration of
States’ obligations within the scope of EU law and/or international and
regional standards, as well as the individual’s enjoyment of rights and
freedoms attached to European citizenship. Specifically, this book analy-
ses the situation of nationals from the seceding regions who reside in the
new States and in the territory of other EU Member States, and European
citizens and third country nationals residing in the seceding territories. It
might seem paradoxical to address EU citizenship in the context of State
succession given that this status has contributed significantly to the EU
integration process. Nevertheless, a common theme amongst the indepen-
dence waves in Catalonia, Flanders and Scotland is the desire to achieve
that independence within the EU, born as an independent EU Member
State from the outset. In line with this eagerness, it has been claimed that
the status of citizen of the Union may allow a territory seceding from a
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Member State to remain in the Union after independence. This claim does
not take into account, however, the fact that EU citizenship unavoidably re-
lies on possessing the nationality of a Member State. Due to the existence
of this link between citizenship of the Union and nationality of Member
States, it is necessary to take a step back in order to determine, first, how
nationality issues are settled in a State succession scenario; and second,
how nationality matters can be influenced by EU law. Only then is one cor-
rectly positioned to assess the consequences of State succession for the
exercise of the rights flowing from citizenship of the Union.

This assessment requires consideration of a number of different and in-
tertwined legal orders. Public International Law underpins the study of
the State succession, right to self-determination, rules applicable to na-
tionality matters arising in State succession and States membership of in-
ternational organisations. This latter question is also assessed as a matter
of EU law, together with the role of European citizenship and nationality
law from the Member States that compromise the territorial scope of the
research (Spain, Belgium and the United Kingdom). Nationality law falls
under the auspices of domestic law, nationality matters fall within the do-
maine réservé of the States but both Public International Law and Europe-
an Law curtail this sovereign prerogative.

Nationals of EU Member States can plea for the rights attached to EU cit-
izenship status. But could nationals of a newly created State, as a conse-
quence of a State succession from a Member State, invoke “civis europaeus
sum™?

As already pointed out, taking risks is, sometimes, worthwhile. But I could
never have taken those risks without the dedicated support of a core
group of people and institutions to whom I am really grateful: my super-
visors, Prof. Dr. G.-René de Groot and Dr. Sergio Carrera Nufiez, the Dean
of the Faculty of Law, Prof. Dr. Hildegard Schneider, the members of my
assessment committee, Bruno de Witte, Jo Shaw, Maarten Vink and Patrick
Wautelet, Maastricht University and the Faculty of Law, Fundacié la Caixa
and its ‘programa Europa; my friends and family.

Tenerife, Spring 2017
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GLOSSARY OF LATIN TERMS

Glossary of Latin terms

A priori
Ab initio

Ad litem

Conditio sine qua non

De facto

De iure

Eo nomine

Ex lege

Ex nunc

Ex tunc
Exempli gratia
Inter alia

Ipso iure

lure sanguinis
lure soli

lus sanguinis

Lit.: from the earlier

from the beginning

Lit.: for this action. Guardian ad litem someone
chosen by a law court to do something for another
person when that person is not able to do it him/

herself

a necessary condition without which something is
not possible

factually; in fact

legally

by that name

by operation of the law, automatically
without retroactivity

with retroactivity

for example

among other things

by the law itself; by operation of the law
by ius sanguinis

by ius soli

Lit.. right of the blood: a person acquires

the nationality of a parent at birth or by the
establishment of a child-parent family relationship.
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lus sanguinis a matre Lit.: right of the blood from the mother: a person
acquires the nationality of the mother at birth
or by the establishment of a child-mother family
relationship.

lus sanguinis a patre Lit.: right of the blood from the father: a person
acquires the nationality of the father at birth
or by the establishment of a child-father family
relationship.

lus soli Lit.: right of the soil: a person acquires the
nationality of his country of birth

Per se by or in itself; intrinsically

Prima facie Lit.: at first sight

Status quo existing state of affairs

Stricto sensu in the restricted sense; in the narrow sense

Supra above

Sui generis Lit.: in a class or group of its own: not like anything
else

Vice versa Lit.: in-turned position
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Glossary of legal terminology related to State

succession

Predecessor State:

Successor State

Continuing State:

Right of self-determination:

External self-determination:

Internal self-determination:

State that is replaced by another following
a State succession. The predecessor State,
in the process of State succession, can
disappear or continue to exist, preserving
in that case the legal status of the existing
State, although limited geographically. In
the situation object of this research, the
predecessor State would be the remaining
EU Member State.

State that comes to replace the previous
predecessor State. In the situation object
of this research, the successor State would
be a new non-EU Member State.

State which is regarded as having the
same international legal personality as
the predecessor State despite a change in
circumstances, e.g. a loss of territory or
population.

This right entails the free determination
of the political status of “peoples” and
their economic, social and cultural
development.

The exercise of the external self-
determination amounts to right to
independent Statehood

The exercise of the internal self-
determination does not amount to right to
independent Statehood, but to recognition
and protection of particular groups’
culture and identity within the territory of
an existing State.
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Remedial secession:

Succession in respect of
part of territory:

Unification of States:

Separation of part(s) of a State:

Dissolution of a State:

Solution of last resorts whereby a
particular group within the territory of an
existing State is denied basic democratic
freedoms and is subjected to severe
human rights abuses.

Category of State succession that takes
place when part of the territory of a State
becomes part of the territory of another
State. Also falling under this general
category is the transfer of part of the
territory of a State, i.e., the situation where
a dependent territory becomes part of the
territory of a State other than the State
which was previously responsible for its
international relations.

Category of State succession that takes
place when two or more States unite and
thereby form one successor State.

Category of State succession that takes
place when a part or parts of the territory
of a State separate to form one or more
States, whether or not the predecessor
State continues to exist.

Category of State succession that takes
place when a State dissolves and ceases
to exist and the parts of the territory of
the predecessor State form two or more
successor States.
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Chapter 1: Introduction

1. State Succession “within” the European Union

State succession is defined as the replacement of one State by another in
the responsibility for the international relations of a certain territory.!
The phenomenon of State succession experienced its golden years in the
decades following World War II,? in particular during the decolonisation
period.® Furthermore, interest in this subject has been renewed as a
result of discussions in some EU Member States with regard to the
independence aspirations of parts of their territories. The independence

1

For further elaboration of concepts related to State succession see Chapter 2,
section 1.

Jaques de Burlet, Nationalité des personnes physiques et décolonisation,
Bruylant, Brussels, 1975. Compare also Karl Matthias Meessen, Die Option der
Staatsangehérigkeit, Duncker and Humblot, Berlin, 1966. For older treaties on
nationality and State succession, see: Maurice Costes, Des Cessions de Territoires.
Envisagées dans leur principe et dans leurs effects relatifs au changement de
souveraineté et de nationalité, Riviere and Diron, Paris and Toulouse, 1914; Josef L.
Kunz, Die Vélkerrechtliche Option, Hirt, Breslau, 1928, pp. 302-356; Emile Szlechter,
Les options conventionelles de nationalité a la suite de cessions de territoires, Sirey,
Paris, 1948, pp. 357-361.

Inter alia, Philippines (1946), Jordan (1946), Syria (1946), India (1947), Pakistan
(1947), Sri Lanka (1948), South Korea (1948), North Korea (1948), Laos (1949),
Indonesia (1945/1949), Libya (1951), Cambodia (1953), Vietnam (1954), Tunisia
(1956), Morocco (1956), Ghana (1957), Malaysia (1957), Guinea (1958), Iraq (1958),
Burkina Faso (1960), Cameroon (1960), Chad (1960), Republic of the Congo (1960),
Cote d’'Ivoire (1960), Gabon (1960), Mauritania (1960), Niger (1960), Sierra Leone
(1961), Kuwait (1961) Uganda (1962), Jamaica (1962), Trinidad and Tobago (1962),
Algeria (1962), Kenya (1963), Malta (1964), Rhodesia (1965), Barbados (1966),
Guyana (1966), Botswana (1966), Lesotho (1966), Mauritius (1967), Swaziland
(1967), Equatorial Guinea (1968), Bahrain (1971), Qatar (1971), Oman (1971),
United Arab Emirates (1971), Bahamas (1973), Guinea-Bissau (1974), Angola
(1975), Mozambique (1975), Cape Verde (1975), Sdo Tomé and Principe (1975),
Suriname (1975), Papua New Guinea (1975), Seychelles (1976), Djibouti (1977),
Belize (1981), Antigua & Barbuda (1981), Namibia (1990), Estonia (1991), Latvia
(1991), Lithuania (1991), Ukraine (1991), Belarus (1991), Moldova (1991), Armenia
(1991), Georgia (1991), Azerbaijan (1991), Kazakhstan (1991), Uzbekistan (1991),
Tajikistan (1991), Kyrgyzstan (1991), Turkmenistan (1991), Slovenia (1991), Croatia
(1991), Macedonia (1991), Bosnia and Herzegovina (1992), Eritrea (1993), Hong
Kong (1997), Macau (1999), East Timor (2002), Montenegro (2006) or South Sudan
(2011). On the specific cases of Spanish, Belgian and British decolonisation process
after World War II see Chapter 2, section 6.



