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Preface

This edited volume consists of chapters that have previously been published as
individual Asian country reports by the GLOBALCIT Observatory, formerly called
the EUDO CITIZENSHIP Observatory due to its original focus on Europe and
neighbouring countries. GLOBALCIT is a free online research platform on matters of
citizenship and the franchise and the new name reflects the Observatory’s worldwide
coverage after its geographic expansion first to the Americas and most recently to Asia
and other continents. The papers collected in this book provide the first comprehensive
overview of citizenship law in Asia since Nationality and International Law in Asian
Perspective, published by Brill in 1990 and edited by Ko Swan Sik.

As a consortium member of the Observatory I express my enormous gratitude to the
following country experts who contributed by writing country reports, collecting
citizenship-related legislation and case law, and reviewing the Observatory’s analysis of
the grounds for acquisition and loss of citizenship in their respective countries. My
thanks therefore go to Filomeno Aguilar (Philippines), José Maria Arraiza (Myanmar),
Ashna Ashesh and Arun Thiruvengadam (India), Abdullah Athayi (Afghanistan), Luwie
Ganeshathasan and Asanga Welikala (Sri Lanka), Susi Dwi Harijanti (Indonesia),
Ridwanul Hoque (Bangladesh), Patricia Jerénimo (East Timor), Atsushi Kondo
(Japan), Chulwoo Lee (South Korea), Choo Chin Low (China/Taiwan and
Malaysia/Singapore), Faryal Nazir (Pakistan), Lyma Nguyen (Vietnam), Sabin Shrestha
(Nepal) and Christoph Sperfeldt (Cambodia). I also thank Jelena Dzankic and
Ognjenka Manojlovic for excellent team work during the Observatory’s rapid
geographic expansion.

This volume appears three years after Nationality Law in the Western Hemisphere: A Study
on Grounds for Acquisition and Loss of Citizenship in the Americas and the Caribbean (Brill),
which T wrote as a Marie Curie Fellow at Maastricht University/Georgetown
University. The term Eastern Hemisphere is certainly less common and the territory
to which it refers is less defined. However, its use by Robert D. Kaplan in Asia’s
Cauldron as well as the clear parallels between the two hemispheres — he refers to the
‘glaringly obvious similarity’ between the Caribbean and the South China Sea (the
‘American’ and ‘Asian’ Mediterranean respectively) — warranted using the term in the

title of the book.

Some of the original country reports have been slightly revised to correct minor
inconsistencies or to include recent developments. Readers are encouraged to consult
the GLOBALCIT country profiles for additional information on the countries
discussed in this book. Comparative nationality law has taken a great flight in recent
years. My own introductory chapter was previously published as a GLOBALCIT
comparative analysis and can be read in conjunction with similar analyses on the
Americas by Diego Acosta, Central and Eastern Europe by Costica Dumbrava, Central
Asia by Medet Tiulegenov, the Middle East and North Africa by Zahra Albarazi, and
Bronwen Manby’s PhD thesis from 2015 entitled Citizenship and Statelessness in Africa:
The Law and Politics of Belonging.

I am again greatly indebted to the European Commission as well as the University of
Liége for funding a follow-up project entitled ‘“Towards Global Nationality Studies’ by
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means of a Marie Curie COFUND postdoctoral fellowship, which allowed me to
devote time and budget to this undertaking. Funding was also generously provided by
the European University Institute’s Research Council and the Global Governance
Programme at the Robert Schuman Centre for Advanced Studies.

Finally, my thanks go to Wolf Legal Publishers for adding yet another publication to
their already impressive catalogue of books dealing with nationality law.

Comments are very welcome and can be sent to: olivierwvonk@gmail.com.

Olivier Vonk
Liege, 15 November 2017
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Citizenship Law in Asia

Olivier Vonk'
1. Introduction

This comparative chapter analyses the contemporary citizenship laws of 22 countries in
Asia, namely Afghanistan, Bangladesh, Cambodia, China, East Timor (Timor-Leste),
India, Indonesia, Japan, Laos, Malaysia, Mongolia, Myanmar, Nepal, North Korea,
Pakistan, Philippines, Singapore, South Korea, Sri Lanka, Taiwan, Thailand and
Vietnam.” With the exception of Laos, Mongolia, North Korea and Thailand, the
grounds for acquisition and loss of citizenship have been analysed in collaboration with
a team of GLOBALCIT country experts.’ It was decided to exclude Bhutan,* Brunei
and Maldives, as no country experts have yet been identified and because all three
have a particularly small population compared to the other states under examination.’

The analysis relies not only on the country experts’ input regarding the modes of
acquisition and loss of citizenship, but also on their respective country chapters which
will be referred to here as Aguilar 2018 (Philippines), Arraiza and Vonk 2018 (Myanmar),
Ashesh and Thiruvengadam 2018 (India), Athayi 2018 (Afghanistan), Ganeshathasan and
Welikala 2018 (Sri Lanka), Harijanti 2018 (Indonesia), Hoque 2018 (Bangladesh),
Jerénimo 2018 (East Timor), Kondo 2018 (Japan), Lee 2018 (South Korea), Low 2018a
(China/Taiwan),” Low 2018b (Malaysia/Singapore), Nazir 2018 (Pakistan), Nguyen
2018 (Vietnam), Shrestha 2018 (Nepal) and Sperfeldt 2018 (Cambodia).

The first part of the chapter provides a background to the region by highlighting some
pertinent issues surrounding citizenship law and by discussing the subject in relation to
the process of (de)colonisation. The second part presents a comparative overview of the
main provisions of the citizenship laws of the selected countries. The analysis is

1 A previous version of this chapter was published as a GLOBALCIT comparative report. See

Vonk 2017a.

The terms North and South Korea will be used instead of the Democratic People’s Republic

of Korea (DPRK) and the Republic of Korea (ROK), respectively.

3 http://globalcit.eu/people/country-experts/. See also the GLOBALCIT Databases on
Grounds for Acquisition and Loss of Citizenship (http://globalcit.eu/acquisition-citizenship/
and http://globalcit.eu/loss-of-citizenship/), where many more details are provided
compared to the overview tables in this chapter.

4 On Bhutan, see Ferraro: 2012.

5 The countries in Central Asia (Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and
Uzbekistan) will be covered in a separate GLOBALCIT comparative analysis by Medet
Tiulegenov. Although countries such as Afghanistan and Mongolia are part of Central Asia
according to some definitions, they differ from the ‘Stans’ in that the major citizenship issues
of the latter derive from the break-up of the Soviet Union and are therefore of a very
different nature compared to the countries covered in this chapter.

6 While the country chapter on China/Taiwan touches on Hong Kong, a British colony until
1997, more information on its nationality status can be found in White 1987, 1988, 1989.
Similarly, the former Portuguese possession of Macau, returned to China in 1999, is discussed
in the chapters on China/Taiwan and East Timor. Other Portuguese possessions in Asia
included Damio, Diu, Dadri, Goa and Nagar Aveli. Together these territories formed
Portuguese India and were referred to in Portuguese as ‘Antigo Estado da India’.

[N}
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structured along three major dimensions: acquisition of citizenship at birth, acquisition
of citizenship after birth,® and loss of citizenship. The third part discusses dual
citizenship and statelessness as well as the discrepancies between law and practice.

The Asian region is very vast and many of the sovereign states created in Asia after
WWII were conspicuously multi-ethnic, multi-religious, and multi-lingual
(Suryadintata 2015). The following quote may serve to set the scene:

In the 1930s, large empires — British, Dutch, French, American, and Japanese —
controlled Asia. By 1950, Asia was divided into nation-states. Between 1945
and 1949, India, Pakistan, Burma [now Myanmar|, Sri Lanka, Indonesia, and
the Philippines became independent. The Communist revolution in China
created two states — the People’s Republic of China and a de facto nationalist
state in Taiwan — as did the partition of Korea into North and South Korea:
both divisions last to this day. The breakup of empires and the drawing of new
borders produced countless refugees [...] It also produced a patchwork of
minority populations within each new set of borders. Each new state faced the
historical legacy of the mass immigration of an earlier era [...], with the presence
of large populations of what imperial administrators had once called ‘foreign
Asians’: primarily people of Indian and Chinese origin (Amrith 2011: 117).

Despite these historical events during the twentieth century, Asia is a continent that has
notoriously been neglected in comparative nationality studies.” Indeed, research on
nationality law has traditionally suffered from what may be called an ‘Atlantic’ (Vink
and Baubdck 2013: 640) or ‘Global North’ (Sadiq 2017: 165) bias," which is partly
related to the fact that data on nationality laws of countries outside Europe and the
Western world remain relatively scarce, although there has been a notable
improvement in this respect by recent scholarship on the Americas and Africa.' This
lack of interest is to some extent understandable in that Asian countries have
significantly lower accession rates to international treaties dealing with nationality law
compared to other regions, and that no important citizenship-related judgments and
decisions have been handed down by regional courts.”” By contrast, important
judgments have been delivered by the European Court of Human Rights and the Court

8 For the sake of convenience, acquisition iure soli after birth is discussed in the section on ius
soli (section 3.1.2).

9 Monographs on the subject date back at least 27 years. See the publications by Hecker 1965,
1975 and 1978 and Ko Swan Sik 1990.

10 The lack of attention for Asia is also acknowledged by authors from the region itself. For
example, it has been noted by Choe that since existing studies of citizenship mainly focus on
European cases, his study of China and South Korea ‘will help expand scholarship on
citizenship by evaluating both the achievements and the limitations of the [East Asian] area’
(Choe 2006: 84).

11 See Vonk 2014, Manby 2015 as well as the different continent profiles at http://globalcit.eu
/country-profiles/.

12 See similarly the report “The World’s Stateless’ (59): ‘Unlike Africa, the Americas and
Europe, the Asia and Pacific region does not have a regional human rights framework, with
its own treaty, court and commission (or equivalent bodies). This lacuna means that there is a
dearth of regional norms and jurisprudence which set out the rights of all persons including
the stateless. In the absence of such a regional framework, the importance of the international
UN framework is greater’. Available at http://www institutesi.org/worldsstateless17.pdf.
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of Justice of the European Union; " the Inter-American Court of Human Rights;'* and
the African Committee of Experts on the Rights and Welfare of the Child."

2. Citizenship law in Asia: general aspects and the effects of
(de)colonisation

With the exception of Thailand,'® all countries under discussion have a history of being
colonised or of colonising other countries themselves. The majority of them only
became independent around the middle of the twentieth century and we can still
witness the citizenship consequences of this relatively recent independence today. For
example,

The British colonial legacy is also visible in the current citizenship context in
Malaysia. There are cases of Malaysian British Overseas Citizens (BOC)
rendered stateless after failing to secure British nationality, having given up their
Malaysian citizenship. As Malaysia strictly enforces a single nationality principle,
any citizens exercising their right as a BOC and obtaining a British passport
will lose their Malaysian citizenship (Low 2018b: 219).

Decolonisation not only had important consequences for the field of nationality law,
but also for that of migration:

Until the middle of the twentieth century, the common distinction between
internal and international migration meant little in the Asian context. Most
migration took place within and across the boundaries of empires. In the
twentieth century, internal migration within empires turned abruptly into
international migration, as new states were formed and new borders drawn

(Amrith 2011: 3).

The main European colonising powers were Britain, France, Portugal, the Netherlands
and the United States. To start with French rule in Asia, Cambodia was a French
protectorate between 1863-1953 and colonisation had a lasting impact in that Cambodia
would henceforth adhere to the civil law system introduced by the French (Sperfeldt
2018: 92). In Vietnam, a French colony from the end of the nineteenth century until
1954,

[glenerally speaking, French laws, including the French Civil Code [were
applied], following practices of the French courts in Cochinchine with local

13 ECHR, Genovese v. Malta, 11 October 2011; Case C-135/08, Roitmann [2010], 2 March
2010.

14 Inter-American Court of Human Rights, Case of the Girls Yean and Bosico v. Dominican
Republic, 8 September 2005.

15 African Committee of Experts on the Rights and Welfare of the Child (ACERWC).
Decision on the communication submitted by the Institute for Human Rights and
Development in Africa and the Open Society Justice Initiative (on behalf of children of
Nubian descent in Kenya) against the government of Kenya, 22 March 2011. See
extensively on these cases De Groot and Vonk 2016 and, more concisely, Vonk 2016.

16 Schulte-Nordholt 2016: 190. This chapter does not touch on Papua New Guinea, previously
a German colony and later part of Australia before acquiring independence in 1975. See
Thwaites 2017: 11-13.
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modifications. Most laws dealing with matters of citizenship were therefore
concerned with naturalisation to French citizenship. As Vietnam held the status
of a colony under French rule — unlike those living in French Protectorates such
as Laos and Cambodia — Vietnamese colonial inhabitants were treated as
‘subjects’ and generally enjoyed more rights and privileges, including access to
French citizenship (Nguyen 2018: 464-465).

Indonesia declared itself independent from the Netherlands in 1945, after having been
dominated by this European power for almost 350 years. East Timor had been a
Portuguese colony for several centuries until it was, in turn, invaded by Indonesia in
1975. The military occupation of East Timor lasted from 1975 until 1999 — during
which time Indonesian citizenship law was applied (Harijanti 2018: 178) — and the
country became an independent state in 2002. While the East Timor chapter notes that
‘the issue of whether the inhabitants of East Timor were Indonesian and/or Portuguese
became highly topical in the early 1990s’ and addresses its legal intricacies in detail
(Jerénimo 2018: 425), the Indonesian chapter pays less attention to the citizenship
allocation treaty concluded in 1949 between Indonesia and the Netherlands, but instead
focuses on Indonesian citizenship law after independence."”

India had technically been a colony only from 1858-1947, although Ashesh and
Thiruvengadam (156) point out that one could argue that the period of colonial rule
in India extended to nearly two full centuries. Pakistan, also formerly part of British
India, seceded from India in 1947 and at that time still included what is currently
Bangladesh (Nazir 2018: 305). The latter gained independence from Pakistan in
1971 (Hoque 2018: 55). These processes led to a massive displacement of people
across borders on the Indian subcontinent. Burma, too, had been fully colonised
by the British by 1885 and the laws enacted for British India were also applicable
in what today constitutes Myanmar (Arraiza and Vonk 2018: 262).

Sri Lanka was a British colony from 1796 until 1948. As Ganeshathasan and Welikala
(395-397) show, its citizenship legislation ‘has been predominantly shaped by the issue
of citizenship for the Up Country Tamil Community’. Of great importance is the
struggle for Sri Lankan citizenship by this stateless group originating from parts of South
India and recruited to work in the plantation sector during the British colonial period.

While the Up Country Tamils take centre stage in the Sri Lankan chapter, other
chapters pay attention to the citizenship status of ethnic groups based in their respective
countries, e.g. the Urdu-speaking minority/Non-Bengali Biharis in Bangladesh
(Hoque 2018: 77-80); the ethnic-Vietnamese in Cambodia (Sperfeldt 2018: 108);
and the Rohingya, an ethnic religious-linguistic minority based primarily in Rakhine
state in Myanmar, but who have spread over the entire South East Asian region as
refugees. While the citizenship status of the Up Country Tamils and the Urdu-
speaking minority has greatly improved,' that of the Royingya has not."

17 For a more detailed discussion of the allocation treaty, see Vonk 2012: 212-215, and in
particular De Haas-Engel 1993.

18 ‘An outstanding development in the citizenship law of Bangladesh is the unambiguous
judicial recognition of the citizenship-eligibility of the [Urdu-speaking minority] in
Bangladesh’ (Hoque 2018: 84) and ‘The issue of statelessness among the Up Country Tamil



