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INTRODUCTION

1. International Trade Law and EU Law: Problem setting

This research aims to analyse the fragmentation of interna-
tional trade rules governing the supply of services through commercial pres-
ence, as well as to assess the extent to which these trade rules are inconsistent
with EU free movement law. In particular, it examines whether the coexist-
ence of multiple international trade agreements and EU internal market rules
governing the supply of services through commercial presence, leads to legal
inconsistencies, regulatory overlap, and/or uncertainty for service suppliers and
regulators.

At the international level, the World Trade Organization (WTO) is the
organisation dealing with multilateral trade. WTO law offers uniform rules
and a centralised dispute resolution mechanism to facilitate international trade.
However, a process of fragmentation is ongoing in international law. In 1953,
Jenks was the first who drew attention to the phenomenon of fragmentation. He
noted that ‘[ijn the absence of a world legislature with a general mandate, law-
making treaties are tending to develop in a number of historical, functional and
regional groups which are separate from each other and whose mutual relation-
ships are in some respects analogous to those of separate systems of municipal
law’.! More than fifty years later, during its fifty-second session in 2000, the
International Law Commission (ILC) included the issue of fragmentation to its
work programme. In 2002, a Study Group was established by the ILC to exten-
sively study the fragmentation of the international legal system. In its report,
the Study Group noted that ‘[...] a well-known paradox of globalization [is] that,
while it has led to increasing uniformization in the life of societies around the
world, it has also led to the increasing fragmentation thereof — that is, to the
emergence of specialized and relatively autonomous spheres of social action and
structure’.?

Since then, a vast body of literature emerged on the fragmentation of inter-
national law. The fragmentation of general international law is therefore a well-
described phenomenon. Broadly speaking, this fragmentation comes in one of
two forms. The first one is substantive fragmentation, whereby the substantive
norms of general international law are fragmented. The question here is which
substantive norms apply in a particular case. The second form concerns insti-
tutional fragmentation. Here the issue is not what substantive norms apply, but
rather who makes and interprets these norms.?

1 Clarence W Jenks, ‘The Conflict of Law-making Treaties’ (1953) 30 British Yearbook of International
Law 401, 403.

2 Ibid.

3 Tomer Broude, ‘The Principles of Normative Integration and the Allocation of International Authority:
The WTO, the Vienna Convention on the Law of the Treaties, and the Rio Declaration’ (2008) 6 Loyola

University Chicago International Law Review 173, 177.
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Recently, fragmentation has also received increasing attention in the inter-
national trade law literature,* a development closely linked to the growing
number of alternative Free Trade Agreements (FTAs). As a consequence of the
increasing number of FTAs, the multilateral trading system is now flanked by
a complex network of bilateral and regional trade agreements.” FTAs can cover
vast parts of global trade. Some of the agreements currently being negotiated
are referred to as super-regional trade agreements, as they encompass regions
covering a quarter or more of global trade in goods and services.® FTAs essen-
tially follow the WTO approach in relation to the legal rules that apply to trade
liberalisation, copying both the mechanisms and the text of the WTO provi-
sions. However, FTAs tend, often for obvious reasons, to introduce substantive
changes or additions to the existing WTO rules. Variations in language are also
frequent, as well as explanatory statements by the signatory states. While some
of these changes clarify, modernise or categorise existing trade rules, addi-
tions and modifications are increasingly adopted. In other words, FTAs tend
to differ from WTO rules, and from each other to a lesser or greater extent.”
This contributes to a fragmented legal landscape in which multiple, overlapping
trade regimes coexist.

The effects of diversity in trade rules should not be underestimated, as these
agreements have moved far beyond the reduction of tariffs in relation to goods
but also now include trade in services.® Adding trade in services to such agree-
ments means that a broad range of legislation is now affected by international
law, as many services are heavily regulated.” The consequence of the expan-
sion of the scope of FTAs is that they influence various policies, ranging from
telecommunication networks and foreign direct investment to migration law

4 Delimatsis writes on the topic in 2010, indicating that fragmentation of international trade law [...] is
a rather new issue that drew little attention in academic literature to date’. See Panagiotis Delimatsis,
‘The Fragmentation of International Trade Law’, (2011) 45 Journal of World Trade 87, 95.

5 See for the fragmentation in international trade law due to this increase in FTAs Peter T Stoll, ‘Mega-
regionals: Challenges, Opportunities and Research Questions’ in Thilo Rensmann (ed), Mega-regional
Trade Agreements (Springer 2017).

6  The most-encompassing mega-regional trade agreements would be the Trans-Pacific Partnership
(TPP, 25% of global trade and FDI, involving 12 countries around the Pacific) and the Transatlantic
Trade and Investment Partnership (TTIP, 40% of global trade and FDI, EU and US). Negotiations are
currently stalled due to the US withdrawing from both of them.

7 Simon Tans, ‘Trade Commitments in GATS, EU-CARIFORUM and CETA, and the Inclusion
of Blanket References to Entry, Stay, Work and Social Security Measures’ in Sergio Carrera and
others (eds), Pathways Toward Legal Migration into the EU (Centre for European Policy Studies 2017)
152-154.

8  See eg Leonardo Baccini, “The Economics and Politics of Preferential Trade Agreements’ (2019) 22
Annual Review of Political Science 22, 75.

9 Panagiotis Delimatsis, ‘Article IIl GATS’ in Rudiger Wolfrum, Peter T Stoll and Clemens Feiniugle
(eds), WTO - Trade in Services (Martinus Nijhoff Publishers 2008) 93-95; GATS preamble, para 2.



CONCEPTS AND METHODOLOGICAL CHOICES

1. Introduction

This chapter will describe the key concepts and methodologi-
cal choices of the present research. As this research explores the trade rules
aimed at liberalising commercial presence through the lens of trade in services,
the next section will discuss the notion of services (section 2). There are numer-
ous trade agreements that contain provisions addressing trade in services.
Section 3 will describe in more detail than in the previous chapter which agree-
ments are chosen for the purpose of this study in order to generate representa-
tive results. Trade agreements usually contain many provisions dealing with
services, for example on market access, non-discrimination and transparency.
Section 4 will explain which provisions from the selected agreements will be
discussed. Parties to trade agreements can use different techniques in order to
commit themselves to certain obligations flowing from the provisions. Section 5
will elaborate on these techniques and explain which techniques are adopted in
the selected agreements. In order to provide an answer to the main question, it
is necessary to interpret the selected provisions from the selected agreements.
Section 6 will be focused on the rules of interpretation and how the (provisions
of the) selected agreements will be interpreted. In section 7, the concept of com-
mercial presence will be discussed while section 8 will discuss the concept of
fragmentation. Section 9 will discuss the status of international (trade) agree-
ments within the EU legal order. In section 10, the notion of inconsistency will
be explored. Finally, section 11 will serve as the conclusion.

2. The notion of services

International trade law aims at liberalising inter alia the trade
in goods and services. The focus of the present research is on the rules address-
ing the trade in services. In the past couple of decades, a vast amount of both
economic and legal literature has emerged attempting to define the notion of
services, explore the differences between services and goods and investigate
the consequences of these differences for the application of the neo-classical
economic theory of comparative advantage for the trade in services. In order to
conceptualise the framework of trade in services, theories developed for trade
in goods were often applied by analogy.” The differences between goods and
services are relevant to the extent that these differences are often used to define
services as consequence of the lack of a definition of the concept of services,
which is needed to create a theoretical framework for the trade in services.”

26 Gary P Sampson and Richard H Snape, ‘Identifying the Issues in Trade in Services’ (1985) 8 The
World Economy 171. See further eg Jagdish N Bhagwati, ‘International Trade in Services and its
Relevance for Economic Development’, in Jagdish N Bhagwati and Douglas A Irwin (eds), Political
Economy and International Economics (Massachusetts Institute of Technology Press 1991) ch 14.

27 Michael Trebilcock, Robert Howse and Antonia Eliason, The Regulation of International Trade (4th
edn, Routledge 2013) 474.

15
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In the 1930s, the economist Fisher was one of the first who divided economic
activities into three sectors.”® In this three-sector model, the primary sector is
concerned with economic activities that extract or harvest natural resources
from the earth. Examples of such economic activities concern inter alia agri-
culture, fisheries and mining. In the secondary sector, the natural resources
obtained from the primary sector are processed and transformed into tradable
goods. Finally, the tertiary sector encompasses all the economic activities that
are not covered by the primary or the secondary sector. Accordingly, economic
activities falling under the tertiary sector are considered to be services.?

While dividing economic activities into three sectors might be helpful, it
raises at least three issues. The first issue is related to the fact that the economic
activities belonging to tertiary sector are negatively defined: if an economic
activity does not fall within the primary or secondary sector, it is covered by
the tertiary sector.®® This negative definition is the result of a lack of substan-
tive criteria for services. The consequence of this negative definition is that the
tertiary sector becomes a catch-all for economic activities that are not easily
classifiable, thereby blurring the notion of services. The second issue is that
by using the three-sector model, certain economic activities are not consid-
ered services because they are within the production process of goods and are
covered by the secondary sector. Examples of such economic activities are the
maintenance or repair of machines that are used to produce goods. Finally, the
three-sector model is also problematic because it does not properly address tech-
nological services.* Take for example cloud storage services such Google Drive
and Dropbox. These services clearly do not fall within the first or second sector.
However, it is also questionable whether they can fall within the third sector
because they are software driven with minimum human involvement.

To address inter alia these issues, a first attempt was made to define services
positively by the International Standard Industry Classification (ISIC). The ISIC
classification labels the ‘products’ of certain sectors, professions and enterprises
as services. The ISIC lists sectors, professions and enterprises such as infra-
structure, trade and business. In each of these sectors, the economic activities
are considered to be services, ie electricity, gas, water, hotels and insurance ser-
vices. Analysing the existing classification lists, it is argued that [...] the services

28 Allan GB Fisher, ‘Capital and the Growth of Knowledge’ (1933) 43 The Economic Journal 379, 379 and
Allan GB Fisher, ‘Production, Primary, Secondary, Tertiary’ (1939) 15 Economic Record 24, 24.

29 Before Fisher, some economists discussed and distinguished between economic activities which
could be considered precursors the Modern notion of services. See inter alia: Richard Cantillon, Essai
sur la nature du commerce en général (Essay on the nature of commerce in general) (1730) and Jean-
Baptiste Say, Traité d’économie politique (A treatise on political economy) (1803).

30 The ordinary meaning of the term ‘services’ is also identified negatively. The Oxford Learner’s
Dictionary for instance defines services as ‘a business whose work involves doing something for
customers but not producing goods’.

31 David Collins, ‘Article  GATS - Scope and Definition’ in Laura Wanner and others (eds), Commentaries

on World Trade Law — Volume 5 (Brill 2022) para 13.
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sector tends to be defined as industries that provide time and place and form
utility, while bring about a change in or for the recipient of the service’.*?

In addition to the ISIC classification, in the literature some abstract char-
acteristics of services are identified which give, albeit to a certain extent, an
idea of the notion of services. The starting point is that services are considered
to be ‘immaterial goods’?* These ‘immaterial goods’ possess qualities such as
intangibility, invisibility, the lack of suitability for storage, the lack of trans-
portability and the coincidence of production and consumption.** However,
these characteristics have certain limitations and are not always and, in every
case, useful to identify services. Services are for instance typically intangible
in nature since they are not physically embodied in concrete objects. However,
services can involve tangible objects when for instance machines are repaired.
Moreover, there are services that are embodied in objects that can be traded
such as computer programmes which are inscribed as software on a data carrier
or memory medium. In the literature, this is called the ‘disembodiment of ser-
vices’. The same is true for the invisibility characteristic: services are considered
as invisible in general because they have no physical manifestations in tangible
objects. Accordingly, services cannot easily be detected or controlled through
standard border regulations. However, there are services with visible manifesta-
tion, such as the arrival of an attorney in the country where legal advice is to be
provided. The lack of storage and transportability can also not be used as a deci-
sive or determinative characteristic of services since certain services are embod-
ied in tangible objects, allowing for storage and transportability. Examples are
expert opinion written on a paper and software programmes stored on USB
flash drivers.®

Considering these challenges that are associated with defining services
based on immateriality and other characteristics, it is argued to refrain from
providing a specific definition for the term ‘services’. Consequently, during the

32 Ibid, para 16, where reference is made to additional literature.

33 Simon N Lester and Bryan Mercurio, World Trade Law: Text, Materials and Commentary (Hart
Publishing 2008) 690. A legal definition provided by a law dictionary emphasis also this immateriality
quality. Black’s Law Dictionary (12th edn, MN Thomson Reuters 2024) defines services as ‘[tthings
purchased by consumers that do not have physical characteristics’. At the same time, one should be
aware that immateriality is not decisive. Electricity has for instance no physical characteristics but is
nevertheless considered in general as a good rather than a service.

34 These characteristics are mentioned by Simon Tans, Service Provision and Migration: EU and WTO
Service Trade Liberalization and their Impact on Dutch and UK Immigration Rules (Brill Nijhoff 2017).
In footnote 161 on page 52, Tans notes that these characteristics were summarised by Jagdish N
Bhagwati, ‘Splintering and Disembodiment of Services and Developing Nations’ (1984) 7 The World
Economy 133, 135-136. Michael Trebilcock, Robert Howse and Antonia Eliason, The Regulation of
International Trade (4th edn, Routledge 2013) 474 do mention some of these characteristics.

35 This section is based on David Collins, ‘Article I GATS — Scope and Definition’ in Laura Wanner and
others (eds), Commentaries on World Trade Law — Volume 5 (Brill 2022) paras 17-19. See also the litera-

ture referred to here.
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