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Foreword



FOREWORD

The present book grew out of the “Avosetta Group”. This is a small informal
network of lawyers, one or two persons per EU Member State including also
Iceland, Norway, Switzerland, Turkey and the UK, who have specialised in
European environmental law both as practitioners and academics.! All of the
authors of the book are members of that group. They have discussed prelim-
inary drafts of their chapters at a meeting in Bremen on 30/31 May 2025 and
since elaborated them further.

The book is not designed to be an exhaustive analysis and recap of the rich body
of EU environmental law. Other textbooks and legal works do that. Instead, the
authors provide reflections on issues they feel to be of crucial importance for
the law’s design and effectiveness. The idea is not to provide a comprehensive
review of each of the chosen areas but to identify problems and elaborate solu-
tions that are influenced by personal experiences and views.

We are grateful to the Winter Stiftung fiir Rechte der Natur, Hamburg, for
supporting the editing of the book, the University of Bremen for enabling the
open access version, as well as Protect the Planet, Munich, and Loyfort Partners,
Bremen, for sponsoring the meeting of the authors in Bremen.

February 2026

Ludwig Krimer, Madrid Richard Macrory, London Gerd Winter, Bremen

1 For more information see https://www.avosetta.oer2.rw.fau.de/. “recurvirostra avosetta” is the Latin

name of a rare bird which (among others) caused the European Court of Justice to establish far-

reaching principles of European nature protection law in the German Leybucht case.
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INTRODUCTION AND OVERVIEW

Environmental policy and law at 50? Indeed, well before 1987 when envi-
ronmental competences were incorporated into the Treaty on the European
Economic Community by the Single European Act environmental policy had
already materialised. The founding step was the first Programme of Action on
the Environment of 1973. Then followed from 1975 onwards a number of legal
acts protecting and improving the aquatic environment, directives on waste
(1975), restrictions of dangerous chemicals (1976) and nature conservation
(1979). Measures to reduce polluting emissions from motor vehicles even date
back as far as 1970. The eighties and nineties brought an ever-increasing range
of environmental legislation, including laws on pollution from industrial plants
(1984), environmental impact assessment (1985) and access to environmental
information (1990).

One may ask why an assessment of 50 years of environmental law is of relevance
in the present world of turbulence and fundamental reorientations. Changes
of tectonic character are indeed underway. Three dimensions should be
mentioned. First, fundamental changes of the environmental conditions of life
are taking place. Examples include increasing weather extremes, creeping loss
of biodiversity, ubiquitous contamination with toxic chemicals, soil degradation,
and growing water scarcity. Second, deep changes in governance structures
have emerged as international law is undermined by new state egoisms, wars
are fought about the expansion of territories and spheres of influence, autocratic
regimes gain ground, and democratic legitimation of power and the rule of law
are coming under pressure. Third, social values and political priorities may be
changing as economic growth is seen as a higher priority than environmental
protection.

Where should Europe be placed in this scenario? We believe European expe-
riences can serve as a source for finding ways out of the present catastrophes.
Europe may have heavily contributed to the environmental deterioration of the
region but has now had successes in improving core components such as water,
air quality and endangered species. So far Europe has defended its trust in the
practice of democracy, rule of law and multilateralism. Europe has still resisted
to give up completely ecological priority for economic growth.

But two challenges are outstanding. One is that the original tasks have yet to
be completed. Higher levels of environmental protection, improved democratic
rights and better legal protection are still to be desired. The other is that Europe
too is hit by the new global pressure to downgrade substantive and procedural
environmental law.

In this context the present book may provide three kinds of insight: that the

acquis of EU environmental law is a remarkable achievement, that it can and
should be improved in many respects, and that it should be defended against
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destructive attacks. With this orientation in mind the book breaks down into
three parts: studies on sectoral law, studies on horizontal law and more funda-
mental reflections.

As indicated in the foreword, the authors of the contributions to the book do
not aim to provide a comprehensive account and evaluation of European envi-
ronmental law. Instead, they chose issues they feel to be of crucial importance,
identify problems and suggest solutions, drawing on their professional experi-
ences and personal views. Some readers may think there are areas where more
could have been said, but not everything could be covered in depth, and this
collection, featuring many of the most distinguished experts in European envi-
ronmental law, remains distinctive and important.

The book is divided into three Parts. Part A concentrates on sectoral policy and
law, and is divided into two sections, one on the protection of environmental
media and the other on product quality.

In the first section, Agustin Garcia-Ureta, with the assistance of Marco Onida,
undertakes to assess the EU biodiversity policy and law. He starts by pointing
at the limited knowledge of the state of the EU biodiversity, which raises diffi-
culties for taking appropriate measures of improvement. The main drivers for
the apparent deterioration of EU biodiversity are agricultural and forestry activi-
ties, urban sprawl and tourism, invasive alien species, water use and, above
all, climate change effects. As weaknesses of the EU legislation and policy on
biodiversity, the contribution identifies the failure to grant protection status
to all species, the limitation of existing strategies to fight biodiversity loss, the
lack of transparency of measures to enforce existing provisions and the lack of
substance and consistency of plans and programmes to conserve biodiversity.
Also, the substantive measures to protect biodiversity lack coherence; the role of
science remains limited and the obligations of Member States, as established by
the ECJ, had limited effects. Giving rights to nature is discussed, though the EU
has not yet raised this issue and the experience in Member States (e.g. Spain) is
very limited. The implementation and enforcement of plans, programmes and
projects that affect EU biodiversity, as well as the problems of ensuring a fair
compensation in cases of reduced protection of the biodiversity, and also the full
protection of fauna and flora species, the application of the precautionary prin-
ciple in biodiversity law and the implementation of the provisions on ecological
corridors are discussed, but remain challenging problems. The new legislation
on nature restoration will need effective and continued implementation and
enforcement management to help biodiversity. Although they agree that the EU
has enacted and enforced more legislation on biodiversity than any other region
in the world, the authors are not too optimistic as regards the future of biodiver-
sity, yet they signal a modest hope in the deployment of rights of nature.
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Henrik Schoukens then considers nature restoration as a binding legal duty
in the EU and concentrates on forthcoming ways and means to restore biodi-
versity within the EU. He first examines, how far one should go back in time
with a restoration: an ecosystem in 1900, 1950, 1980 and 2020 may be of quite
different character and require different measures. Neither a wilderness nor
a pre-human status can be the objective of restoration. Member States’ resto-
ration plans, which must extend until 2050, will have to carefully weigh the
measures to undertake. In a second section, the author discusses enforceable
restoration duties and timetables, underlining that a voluntary approach to
reach restoration has failed within the EU. However, the new regulation, based
on legally binding national restoration plans, does not guarantee a successful
large-scale restoration. This also becomes obvious when it is considered that
for marine waters, birds, other species and habitats, the restoration objectives
are not robust. The third section addresses the impact of climate change on
nature restoration, in particular the measures taken over a number of years to
let projects on the generation of renewable energy prevail over the interests of
protected species or areas. This leads Schoukens to raise the prudent question
of whether the international discussion on rights of nature should not lead, in
the long-term perspective, to recognise that EU ecosystems have rights of their
own. Schoukens underlines that the EU Regulation on nature restoration is,
from a global perspective, a unique piece of legislation, but despite all its innova-
tive provisions, it remains imperfect. In the light of a 2050 perspective, it cannot
be perceived other than being a first step to protect biodiversity.

Eloise Scotford analyses EU air quality law. She begins with a brief history of
the EC/EU air quality regulation since 1970 that has developed as an “increas-
ingly coherent and robust system”. Five key features have emerged: monitor-
ing and assessment, quality and total quantity standards, air quality planning,
transboundary obligations, and public information. They are to be imple-
mented by Member States that are strictly supervised through Commission
infringement proceedings. In an analytical section the author identifies five
contradictory aspects of the air quality governance: the simultaneous success
and failure of protective effects that are due to a number of implementation
problems and insufficient protective ambition; its technocratic character that
neglects the deeply social embeddedness of air pollution; a factual alignment
with, yet a regulatory separation, from climate change; the multilevel character
of the regime that has not yet found an appropriate division of competences on
communal, state and EU levels; and a thrust on regulation and lack of judicial
interpretation. The third part of the chapter considers future areas of EU law
and policy that will be grounded on the Ambient Air Quality Directive 2024.
Among others the new approach introduces a new 2050 zero-pollution objective,
more ambitious quality standards, bolstered enforcement measures, strength-
ened planning obligations, cross-sectoral coordination, public participation, and
transboundary engagement. In conclusion the author acknowledges that the
new Directive sets a different tone of ambition and sophistication but warns
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that the implementation will “require an orchestra of different players” to work
together.

Water pollution and the 2025 EU water resilience strategy is the subject of
Nathalie Hervé-Fournerau’s chapter. She draws a balance of the EU policy and
law concerning the quality situation of surface and groundwater. Water manage-
ment is described as a complex problem, as it has to deal with diverse forms of
pollution and is affected by numerous policies (energy, transport, agriculture,
industry, etc.). After having tried several management approaches, the present
approach is marked by a “one health strategy” and integrated water resource
management, which tries to combine the prevention and monitoring of pollu-
tion across different sectors of policy. The different measures must, however,
be considered insufficient to lead to a good status of waters. EU water legisla-
tion and in particular the water framework directive show a number of legal
weaknesses which Member States can exploit. This concerns vague definitions
of terms, “a striking lack of clarity”, derogation possibilities and exemption
clauses. All ongoing efforts to review the water framework directive and other
water legislation show these weaknesses, making it rather unlikely that the
binding targets of 2027 or 2030 will be reached; it even seems that flexibility
clauses will be used more frequently in future. The Court of Justice of the EU
has, according to the author, a very important role to play in water management.
Its decisions frequently have a normative character, sharpen vague terminology
and unclear targets and thus help national courts and administrations to orient
their decisions on them. It is all the more disappointing that the Union’s resil-
ience strategy neglects this important cornerstone of the Union’s water policy.
In policy terms, there is a need for a human-rights based water governance of
the Union, which is, at present, not yet realised or even in preparation.

Vasiliki Karageorgou addresses water scarcity in the context of EU environ-
mental law, a problem that has only very recently come into focus in EU envi-
ronmental policy and law. After a short introduction which sets the scene, the
author discusses the role of international water law in addressing the issue and
concludes that the agreements adopted to date do not specifically deal with
water scarcity. EU law has also been slow in developing rules on water scar-
city. This might be attributed to the provision that requires unanimous deci-
sions for quantitative measures of water management (Article 192(2) TFEU).
The water framework directive focuses on qualitative measures, yet droughts
are mentioned and several provisions of the directive would allow the taking of
measures on water scarcity. Other pieces of EU water legislation offer a similar
picture: water efficiency considerations are mentioned, but specific measures
on water scarcity are lacking. The common agricultural policy is examined in
detail with emphasis on the conditionality rules for obtaining financial support,
which concern measures that fight water scarcity, and on eco-schemes. Also,
the capacity of the Regulation on the reuse of water for irrigation to boost water
reuse practices is considered. Overall, though, the EU common agricultural
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policy has not given much attention to the problem. The same applies to differ-
ent soft-law actions such as Commission communications or the EU resilience
strategy of 2025: the problem is identified, in particular due to the influence
of climate change, but the approach of EU institutions remains general and
non-committal. The author then proceeds to a case-law study of the water diver-
sion project from the Acheloos river to Thessaly, in order to show the difficulties
of addressing water scarcity only by infrastructure measures. Due to judicial
controversies, the project is still not realised, some 50 years after its conception.
The contribution concludes by pointing out the possibilities for the EU legisla-
ture to address water scarcity, for example by introducing provisions which set a
hierarchy of the permissible water uses in water-stressed areas and enshrine the
water efficiency as a first principle.

Angel M. Moreno focuses on the EU policy and law aimed at mitigating climate
change. He starts with an overview of the key legal instruments, and then
considers core characteristics discussing their advantages and drawbacks. One
is the high ambition of emissions reduction to which the EU has committed
itself trusting that the other states including the largest polluters will follow
suit. But there is a risk that they will not and will outcompete the EU economi-
cally. Another feature is the long-term targets set out for emission reductions.
They give guidance but no sanctions are provided if they are not met. As for
instruments the author digs into the promises and failures of emissions trad-
ing. Although praised as being market-based, it is heavily framed by regulation,
loaded with bureaucratic costs, distorts the international competitivity — requir-
ing exemptions and border adjustment mechanisms — and allows for windfall
profits if emission allowances are allocated for free. One more feature concerns
the legislative technique. The law is more and more complex, detailed, and tech-
nical and the policy implications are hard to understand and thus inaccessible
for public deliberation. The author also raises constitutional doubts about the
increase in normative and executive powers handed over to the Commission, as
well as a trend to use badly defined terms and boast new principles. The chapter
concludes with a reflection on the inner-ecological conflicts between climate
policy and biodiversity protection, as well as the pros and cons of carbon capture
and storage.

In the second section of Part A (product quality) Angel Manuel Moreno exam-
ines the EU chemicals legislation, assessing the experience gained since the
adoption of Regulation 1907/2006 (REACH) some twenty years ago. He begins
by mentioning the challenges of designing laws concerning chemicals, such as
the lack of knowledge about the hazards and toxicity of chemicals, the scientific
uncertainty as to their impact on humans and the environment and the objec-
tive of promoting trade in chemicals. Finding a balance between protection and
free trade elements is necessary, but often complex and difficult. Moreno briefly
retraces the history of EU chemicals legislation, before detailing the present
rules under the REACH regulation. His main section describes the advantages
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and disadvantages of REACH. As for the main advantages he describes eight
aspects, including the shift from the assessment by public authorities of chemi-
cals existing on the market to the obligation of industry to submit the necessary
information on the chemicals they intend to market, as well as the prioritisation
of substances of high concern. He also identifies six weak points of the REACH
system, in particular the slowness of the decision-making process, the fact that
responsibilities between Member States, ECHA, and the Management Board of
ECHA are often not clear, and the expert language used that is hard to under-
stand by the broader public. Other sections examine in detail the function and
performance of the chemical agency ECHA, the enforcement of REACH and
the activity of ECHAs Board of Appeal which was recently transformed into an
ad hoc body, thereby reducing its past beneficial impact. The author concludes
by pointing to three main advantages of REACH: a high level of protection, a
large national and EU scrutiny capacity and its impact on millions of EU citi-
zens. He considers that the main weaknesses are the slow decision-making pro-
cess and the fact that effective application and enforcement is left in the hands
of Member States, which might not all be on the same wave-length.

Nicolas de Sadeleer explores the EU regulation of plant protection products. He
begins by outlining the effects and regulatory need of pesticides in the envi-
ronment taking Glyphosate as an example. This is followed by a description of
the objectives, principles and legal bases of Regulation 1107/2009 highlighting
the principles of high level of protection and precaution. The next section is
dedicated to active substances for pesticides, and in particular the procedure,
criteria and renewal of authorisation by the Commission. The different steps
and the risk assessment requirements are illustrated by concrete examples from
cases decided by the European Union courts. The author then considers reports
on the authorisation of pesticide products that the Member States are compe-
tent to provide. de Sadeleer discusses in some detail the mutual recognition of
authorisations and the assessment of risks, the precautionary principle playing
an important role. Other sections concern the emergency powers of Member
States, the “rebellion” of some national courts against the EU decisions on
glyphosate and a short overview on Directive 2009/128 on the sustainable use
of pesticides. The author concludes that the pesticides Regulation is a demon-
stration of how health and environmental concerns in the Union legislation are
given priority over the free circulation of goods.

Jifi Vodicka describes the development of the EU’s waste management policy
and law during the last fifty years. His introduction draws the attention to the
paradigm shift of the EU, which went, during the last ten to fifteen years, from
waste management to a circular economy approach, to be achieved by 2050.
The progressive development of this change through the different legislative
acts since the 1970s is retraced. Vodicka discusses the controversial definition
of “waste”, the limited implementation efforts, prevention of waste generation,
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treatment, export and disposal of waste, mentioning the tension between
measures on waste prevention and product policy. He then turns to circular
economy aspects, starting with a discussion of its definition, describing the
two EU action plans and the measures and policies, which the EU developed
(eco-design, eco-label etc.). This section is followed by a more detailed discus-
sion of three key elements concerning the policy of circular economy: the legal
basis for EU measures (Article 114 and/or Article 192 TFEU), the polluter pays
principle in waste management and the question as to whether, as the author
finds desirable, “circularity” should be developed into a general principle of
EU policy and law. But while waste generation in the EU is still increasing and
recycling rates are small, he acknowledges that over-ambitious measures might
affect the competitivity of the EU economic actors. Furthermore, the impact of
EU measures on third countries is not yet really assessed. Overall, the empha-
sis of EU waste law and policy has moved away from solely the environmental
sector (Article 192 TFEU) and is now also based on internal market and product
policy considerations. This shift should find its expression in a legislative act
which concentrates on circular economy considerations.

Part B of the book focuses on horizontal measures that crosscut sectoral law.
It has 6 subparts: on instruments, implementation, liability, democratic rights,
legal protection, and legislatory issues.

Concerning instruments Ole Kristian Fauchald examines the EU legislation
and practice of the strategic environmental assessment (SEA). He first outlines
the CJEU jurisprudence on the scope of application of the SEA, and in particu-
lar the definition of public authority, the notion of requirement by law, and the
inclusion of regulatory measures. He then identifies differences of alternatives
testing in the SEA and EIA and discusses whether the SEA concept not only
applies to existing plans and programmes but even requires plans to be adopted
under certain circumstances. He notes how the case law has extended the scope
and content of the SEA in search of a realm of strategic decisions in need of
environmental assessment. The author then looks at the implementation of the
SEA Directive and the political discussion about a possible reform. He identifies
two streams of practices and discourse: one defending a narrow but effective
realm that focuses on land use planning and another one asking for extending
the SEA to strategic policies and regulation. His own suggestion is to consider
a separate legislative basis for the strategic concept which would add a third
trajectory to project and plan related assessments.

Regulation has often been categorised as being either direct or indirect, with
self-regulation as a third variant. Gerd Winter examines direct regulation. He
first compiles the core components he considers to be characteristic for direct
regulation. He notes the common critiques of direct regulation as being rigid,
ineffective, inefficient and transaction costly, but argues that similar or even
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greater failures can be found in indirect regulation, or can be avoided through
proper design. The chapter focuses on how trends in the design of direct regu-
lation are internally eroding the concept. While the intention of an instru-
ment can be characterised as direct, the regulation itself is often undermined
through what the author calls over-flexibilisation. He proposes four subtypes of
over-flexibilisation which are illustrated by case studies. They include unlim-
ited off-setting, the regulation of CO, emissions from vehicles serving as an
example, unlimited exceptions as illustrated with the Natura 2000 exemption
regime and other examples, unlimited specification as demonstrated with the
regulation of dangerous chemicals, and unlimited economisation explained
within the cap-and-trade system for green-house gas emissions. In conclusion
the author defends properly designed direct regulation as a means to provide a
common level playing field for all regulatory addressees.

Markus Kern then discusses indirect regulation, or economic instruments. He
begins with a historical overview of the emergence of economic instruments
within the EU, stressing their increase after the long practice of direct regu-
lation, and compiling the main reasons why they were found attractive. The
author categorises these instruments into three groups: those that require
payment as a disincentive for certain undesirable conduct, those that contain
subsidies or benefits as incentives for certain desirable conduct, as well as
compensation for damage caused. The study focuses on the first category and
distinguishes between various forms of payment, such as taxes, charges, depos-
its, entitlements, and payments for services. Then, the author presents two case
studies in greater detail as a basis for evaluating the pros and cons of economic
instruments. One case study is on the EU Emissions Trading System which is
an example of an EU initiative and EU involvement in the design of economic
instruments, including in particular the pricing of emissions as a lever mecha-
nism. The second case study is on road pricing, which differs from the first
because the EU’s role has been enabling and limited rather than mandatory.
Thus, it contains only weak incentives of internalisation of environmental costs.
The author then provides a general evaluation of economic instruments. He
sees the advantages as a reduced administrative burden, greater flexibility,
implementation of the polluter pays principle, freedom of choice, and informa-
tion generation. The disadvantages are the permissive moral signal, uncertainty
about adequate pricing, and social implications. Overall, the author recom-
mends searching for the best combinations of regulatory and economic instru-
ments based on a careful analysis of the positive and negative effects. He advises
studying the actual behaviour of those addressed by the regulations rather than
relying on models of rational behaviour of the “homo oeconomicus”.

Ludwig Krimer and Richard Macrory explore the European Commission’s role

in ensuring that Member States comply with their environmental obligations.
The EU system is distinctive and far more developed than any equivalent found
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in other supra-national legal systems. It has secured some notable achieve-
ments in securing better compliance by Member States, but the authors explore
more recent developments that have generally been detrimental to an effec-
tive enforcement system. They note that neither the Council nor the European
Parliament takes a systematic interest in implementation issues and that the
Commission now largely focuses on enforcement cases considered to be of stra-
tegic importance. There is a growing lack of transparency and detailed, publicly
available information on enforcement. The chapter includes details on major
implementation gaps at national level across key EU environmental legislation,
showing that all is not well with the system. The authors conclude with opening
for discussion a number of ideas for improving the system. As they conclude,
“we do not believe the current position is sustainable in the future without caus-
ing further significant damage to the environment and the rule of law”.

One of the ideas they suggest is the development of national environmental
oversight bodies to complement the role of the Commission. In Chapter II 2
b Richard Macrory develops this idea further in his chapter. He notes that the
Commission has promoted rights of legal action by environmental NGOs and
others against national governments and public bodies to ensure better imple-
mentation of environmental law. While such action can be important, he doubts
whether they can replicate the more systematic and independent supervisory
role performed by the Commission. All Member States have created official
audit bodies to provide an independent and transparent scrutiny of public
finances. But most have no equivalent body specialising in the environment.
Ombudsmen may explore issues of environmental maladministration but again
tend to lack environmental expertise. He considers three examples within the
EU of independent official bodies that can hold government to account for
environmental failings. He then provides detailed analysis of British Office
for Environmental Protection which was set up following Brexit to replicate as
far as possible the independent scrutiny and enforcement role of the European
Commission. The author advocates the development of specialist national audit
bodies throughout the EU. He does not suggest that one model can fit all coun-
tries but concludes with a number of minimum common elements that need to

be addressed.

Liability issues are addressed in the next two chapters. Emanuela Orlando
considers how the question of environmental liability has been addressed in the
European Union. She begins by noting the theoretical arguments concerning
the role of liability regimes, and how these have helped shape the background to
the development of EU initiatives. Member States resisted the early attempts by
the Commission to harmonise more conventional tort-based liability rules, and
the focus shifted to providing administrative tools for the remedying of environ-
mental and natural resource damage. The author considers that the adoption of
the Environmental Liability Directive in 2004 was in principle a significant step.
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The focus on natural resource damage filled a gap in the national legislation of
most Member States. But ambiguities and the extent of discretion contained
in the Directive has resulted in a very uneven application in practice across
Member States. In seeking to improve the situation, the author warns that the
Directive cannot be considered in isolation. Any proper evaluation of its role and
effectiveness must place it within the complex web of both national and inter-
national legal instruments providing parallel sets of duties and responsibilities.

Rajko Knez then provides a sophisticated analysis of the challenges of secur-
ing effective criminal law concerning the environment. The EU Directive 2024,
replacing the 2008 Directive on the subject, has tightened the definitions of
offences and specified more detailed maximum penalties. The author charac-
terises the legislation as a minimum harmonisation instrument, and explores
the notion of unlawfulness contained in the Directive. When it comes to trans-
position into national law various options can be employed, given the need to
respect principles of certainly in criminal law (nulla crimen sine lege). Where
conduct is not exhaustively covered, the author argues that a closed and explicit
list of unlawfully references together with specific thresholds will be needed.
Here, although not explicitly defined in the Directive, there is bound to be a
link between the criminal law and administrative environmental law. He warns
against a simple copy-out transposition of the Directive into national law — the
discretion contained in the Directive must be used to translate open formulas
into reviewable criteria rather than simply replicate vagueness. Effectiveness
also requires consideration of prosecutorial discretion and the need for more
specialised prosecutors. Above all, he concludes the environmental criminal
law should not be considered in isolation, but as part of an integrated system
combining criminal, administrative preventive and restorative responses.

The next sub-part concerns democratic rights. Lana Ofak explores the question
of rights to public access to environmental information within the EU. She notes
this is a field of considerable legal complexity. International agreements, includ-
ing the Aarhus Convention, can provide overlapping legal frameworks. There
may be tensions between general rights of access to information within Member
States, and specific rights concerning environmental information. The EU has
not attempted to harmonise general rights to access but focused on sector-spe-
cific instruments such as the Environmental Information Directive and the
Open Data Directive. She provides a critical analysis of access to environmental
information at EU level, and recent data from the European Ombudsmen high-
lights instances where the Commission has been reluctant to release informa-
tion. Against that background she goes on to provide a detailed examination
of how access to environmental information works in practice in one Member
State, Croatia. Most claims are based on more familiar general rights to infor-
mation, guaranteed under the Croatian Constitution, rather than the specific
laws implementing the EU Directive. She finds that potential conflicts with
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the Aarhus Convention still remain, largely due to a lack of awareness of its
provisions. Her conclusion, which is probably echoed in many other field of
environmental law, is that the main challenge is not so much inadequate laws,
but deficient implementation.

Jerzy Jendroska then elaborates on public participation in environmental
proceedings focusing on the compatibility of related EU legal acts with the
Aarhus Convention. He summarises the provisions of the Aarhus Convention
and describes its legal status within the EU and its implementation by EU law,
differentiating between participation on the levels of EU and Member State
institutions. The core of the chapter is on achievements and drawbacks of EU
secondary legislation in comparison with the Aarhus requirements. Various
issues are discussed including the concept of participation as being a “floor”
rather than a “ceiling”, the scope of application, in particular concerning plans
and programmes, the content and subjects of participation, with a focus on
the difference between the general public and the public concerned as well as
differences concerning individual persons and non-governmental organisations
(NGOs). He then considers issues of timing such as early opportunities and
time frames for participation, rights of foreign publics to participate, and key
procedural steps including notification of the public, the information to be
provided, rights of comment, the taking of comments into account, notification
of the decision, and judicial review of procedural mistakes. In conclusion, the
author asserts that Articles 6 and 7 of the Convention have not sufficiently been
implemented and new legislation is needed concerning participation for plans
and programmes as well as additional initiatives that have significant effects on
the environment.

Legal protection is the focus of the next sub-part. Jan Darpo provides personal
insights on EU access to justice issues. He notes the profound importance of
the EU’s ratification of the Aarhus Convention and analyses five key cases of
the CJEU concerning Aarhus and access to justice. Judgments of the Court,
decisions by the Aarhus Compliance Committee, and the direct effect doctrine
have substantially opened up access to justice in environmental matters within
Member States and contributed to more effective enforcement of environmen-
tal law. But Aarhus is currently under attack from politicians and industry.
Counterintuitively perhaps, he argues that the academic response should now
be a rather more open and critical analysis of certain aspects of Aarhus than has
been the case in the past, where he feels too much was accepted as being always
positive. He concludes by considering two issues he regards as being of growing
significance. The question of standing lies at the heart of many recent climate
change cases. The recent decision of the European Court of Human Rights in
Klimaseniorinnen represents an important development in our understanding of
access to justice in environmental matters, and he notes the influence of Aarhus
on the Court’s reasoning. The final issue of growing interest concerns the
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granting of direct rights to nature. The author notes that the Rights to Nature
movement has raised areas of real interest to pursue, but argues that the ques-
tion of standing and who should represent nature in the courts has yet to be
properly addressed in the literature. To date, the Rights of Nature movement
has largely advocated notions of an actio pupularis but the author maintains this
may be counterproductive, and that a more subtle and nuanced approach on
standing for environmental non-governmental organisations (ENGOs) in line
with the position of EU law should be developed.

Jan Darpé with the assistance of colleagues, then considers land and cultural
rights of the Sami people and access to justice. It addresses a population that
has often been undervalued by states and — even more so — by the EU although
spanning over large territories in Norway, Sweden, Finland and Russia. The
chapter starts with an outline of the current life conditions of the Sdmi people,
and describes their organisational structures as indigenous communities and
their protection by general and regional international treaties. The authors then
give particulars about their legal status in the Norwegian, Finnish and Swedish
legislation. The focus is on land rights as a basis for reindeer herding which is a
core economic activity and income source. In addition, court cases are presented
that deal with classical conflicts between traditional herding rights and indus-
trial logging or mining activities. In addition, recently conflicts between herd-
ing rights and large projects of renewable energy production have arisen, which
creates a tension between biodiversity and climate protection that is also to be
found in other areas. Although access to national courts has improved, there
are still challenges in terms of the consultation process, as well as the ability to
challenge activities that are not covered by permit regimes. Also, there is not yet
clarity about legal standing if a Sdmi community were to challenge an EU legal
act — or its omission — before the EU General Court.

The final sub-part of Part B concerns legislation. Massimiliano Montini elabo-
rates on the evolution of the legislative style in EU environmental law. Compared
to more familiar approaches he sees several new features emerging, many of
them as a corollary of the European Green Deal. One is the production of an
immense amount of new legislation. The author regards this as hyperactivity,
which may produce overlaps, inconsistencies and application costs. A recur-
rent feature is legislation in what the author calls “silos”, i.e. legislation setting
diverging priorities on issues such as such as climate change, energy, circular
economy, and biodiversity without proper mutual adjustment and guidance
through reference to general principles such as integration and sustainable
development. A second facet is the creeping extension of EU competences. This
happens both through the addition of new topics to the scope of environmental
law (as demonstrated by the Nature Restoration Regulation) and by promoting
environmental interests within legal acts based on the internal market compe-
tence (as demonstrated by the Ecodesign Regulation). The author considers that
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this may be a step towards realising the integration principle, but he reminds
us that such competence enlargement marks a step away from environmental
protection strictu senso. Furthermore, he notes an increased use — or overcoming
— of the subsidiarity and proportionality principles, taking the RED III Directive
as an example. He also observes a trend of using the Regulation instead of the
Directive in environmental policy. Discussing examples such as the EU Climate
law the author urges that an analysis of the matter at stake should be the starting
point of instrument choice. Lastly, the author reflects on the increasing extrater-
ritorial bearing of EU law. He shows in what ways the EU acts as a global “soft”
green regulator, examples being the Carbon cross-border adjustment mecha-
nism (CBAM) Regulation, the Regulation on the prevention of deforestation,
and the Regulation on Eco-Design. From here a bridge is built to Alexandra
Aragao’s chapter on external effect of EU law.

Simon Jolivet discusses the codification of environmental law on state and EU
levels. He first identifies different meanings of “codification” as being “a droit
constant” or “droit nouveau”, and, as is common practice at the EU level, as
assembling a basic act and its amendments a droit constant (called codification)
or with substantive changes (called recasting). The aim of codification (in the
non-EU general sense) can therefore be to bring scattered legal acts into a trans-
parent order, with or without creating new terms and concepts. Alternatively,
or in addition, codification can also be used to add new policy to existing law.
Concerning national and EU levels, the author observes a paradox in that most
of environmental law is produced on the EU level while citizens would probably
prefer a national code. He then reflects on problems of codification on the EU
level. One is whether to compile a general part based on “horizontal” issues
such as environmental information, EIA, administrative procedures, access to
justice, but also principles of environmental protection. The sectoral law could
be ordered following the different environmental media on the one hand and the
human legal acts impacting on the environment on the other. A more specific
issue is whether codification should cover directives or be confined to directly
applicable law. Concerning national codification the author reflects on how to
deal with EU law that is directly applicable, citing two approaches practiced
in France. As a general proviso the author casts doubts whether the political
discourse in the EU would be prepared to venture into a codification enterprise.

The final part of the book, Part C, ventures into some fundamental issues,
including human rights, the protection of future generations, the role of the
Court of Justice of the EU as motor of EU environmental law development. This
Part concludes with two final contributions reflecting on an overall critique of
environmental law in general taking profoundly different positions on prospec-
tive futures.
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