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1. INTRODUCTION

Est enim aliquid quod non oporteat, etiam si licet
Cicero, Pro Balbo, iii.8

I.I. GOAL AND PROBLEM STATEMENT

People and companies have rights. However, they can also be taken advantage of and
used excessively in ways that are harmful to others, such as through the building of
spite fences in gardens and the use of procedural rights in legal proceedings with the
sole purpose of delaying those proceedings. From one point of view, all of this should
be allowed since people are autonomous and free. These are important values stem-
ming back to the Enlightenment.! Freedom has even been described as the core element
of the Enlightenment. The values of autonomy and freedom are underlined by private
law codifications.? At the same time, we are familiar with the principle that somebody
may not harm another person.? It took some time after the French Revolution, which
embraced the idea of freedom, before the principle of solidarity put the idea of abuse
of rights back on the map.* Most contemporary continental legal systems provide that
absolute rights — such as the right to do whatever one wishes with their own property -
do not entitle anyone to harm another person. When this occurs, it is called an ‘abuse
of rights’.

A common example of abuse of rights is when somebody deliberately installs an
obstructive wall between two neighbouring gardens. A prohibition on abuse of rights
could be an important legal tool (with a remedial function) for addressing cases of exces-
sive or harmful use of subjective rights, when it comes to determining their inherent
scope.” On a European (EU) level, it is unclear what the precise scope, content and
limits of the prohibition of ‘abuse of rights’ actually entail and why there are differences
throughout Europe. Although the doctrine is often recognised, it remains difficult to
set and formulate its limits. Disinterested malevolence (acts with the sole intention of
injuring another person) should be probably a sufficient condition to establish an abuse
of rights but can rarely be proven. Usually, some interest of the actor can, however, be

Gay 1967.

Milo, Lokin & Smits 2014, p. 8.

This points to a tension that is inherent in the use of subjective rights.
De Morree 2016, p. 123; see already Campion 1925, p. 23.

La Pergola 1999.
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Abuse of rights and social responsibility

pleaded as to the object of the act. The abuse of rights doctrine is articulated in various
ways, in a spectrum from the subjective to the objective: from the sole malicious intent to
harm, to the dominant (not exclusive) motive, to acting with a lack of legitimate interest,
to contrary to the ‘normal function’ of rights, to exercise contrary to its ‘socio-economic
purpose’’” The question arises as to whether a coherent general framework on abuse of
rights, based on the various European approaches and cultures, may be established.
Such a framework may be a significant instrument of progress towards a less individu-
alistic and more socially concerned society, against the individualistic tradition and liberal
history of ideas dating back to the Declaration des droits de I’homme (1789), and to Imma-
nuel Kant. The abuse of rights doctrine may offer a method to adapt the law, responding
to social needs.® Subjective rights are not intended to trace natural law spheres of freedom
into positive law norms.” However, a social purpose of rights,!? also referred to as the
‘social or altruistic component of rights’, does exist.!! Rules have functions and purposes
and are framed in terms of concepts. According to Gordley, if these concepts are not
defined in terms of the purposes of those rules, they will become doctrinal abstractions
and as such will be obstacles to their understanding.!? Rules must be interpreted and the
concepts that informed them defined in terms of the purposes that they serve.!?

1.2. LAW AND MORALITY

The fundamental basis for a theory on the abuse of rights is an extra-legal and moral
one.* According to Saj6, the protection of fundamental rights is the most efficient form
of enhancing individual autonomy, when considered from a utilitarian perspective. He
states that rights embody the moral fact that a person belongs to himself and not to oth-
ers, nor to society as a whole.!> In the famous French case of the Cour de Colmar (the
affaire Doerr) in 1855'6, the problem was clearly presented as a conflict between moral-
ity and law.1” The use of ownership with the sole intention of causing damage was the
oldest form of abuse of rights.!® The Colmar case however, was neither innovative nor
unprecedented.!® Similarly, in the famous English case Bradford Corporation v. Pickles of

Paton & Derham 1972, p. 475-476.

Di Robilant 2014, p. 4-5.

Josserand 1927, p. 315-316.

Eichenhofer 2019, p. 80.

10 Josserand 1927; Gutteridge 1933, p. 27.

11 Seealso Boll 1913, p. 44.

12 Gordley 2012, p. 110.

B Ibid, p. 113.

14 Dabin 1952, p. 289ff.; Herman 1977, p. 748 (‘abuse of right occupies the intersection of positive law
and morals’); Saj6 2006, p. 55; De Morree 2016, p. 126. See also Ripert 1935, p. 169, 191 (issue is a
moral one).

15 $aj6 2006, p. 55, citing Thornburgh v. American Coll. of Obst. & Gyn., 476 U.S. 747, at 777, nt. 5
(1986).

16 C.A. Colmar 2 May 1855, D.P. 1856.

17" Eichenhofer 2019, p. 11-12. Also in French doctrine, this is one of the views as to the understanding
of abuse of rights (Ibid., a.o0. p. 76-77).

18 See also Van Dongen 2020, p. 318-320.

19 Gambaro 1995, p. 565.
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1. Introduction

1895, actions, although ‘shocking to a moral philosopher’, could not be stopped by law
(see para. 2.5.1).2% The task of abuse of rights provisions may be to bring about a peace-
ful coexistence between the positive norm order and the ethical norm order, by translat-
ing ethical claims into positive law.?! In principle, all rules must represent ideas exist-
ing in society in order to be effective. For this reason, contemporary societal (‘moral’)
views on the abuse of rights were studied empirically. I have investigated the extent to
which views on boundaries associated with the maxim of ‘abuse of (subjective) rights’,
when placed in their proper context, are consistent with social views on the abuse of
rights, and whether differences can be found in three areas of law in four jurisdictions
where different elements and requirements may apply. These aspects have been studied
in order to answer the following research question: what is the role of cultural factors
in the approach to abuse of rights, considering contemporary moral views in society? I
provide an answer to this question in my final conclusion.

1.3. DEFINITION

Abuse of rights is not easy to define due to the multiplicity of appearances and various
requirements in doctrine and case law. An attempt to define the concept by Giorgio
Pino seems acceptable as a working definition, due to its general and functional charac-
ter. According to Pino, the constitutive elements for an abuse of rights are:

1) the party involved is the rightsholder of a subjective right;

2) the possibility exists that the concrete exercise of that right is carried out according
to a plurality of non-rigidly predetermined modalities;

3) the circumstance that the exercise of that right in a concrete case, even if formally
with due consideration of the legal framework conferring that right, is carried out
in ways that are reprehensible with regard to a certain legal or extra-legal criterion
of evaluation;

4) the circumstance that there is an unjustified disproportion between the benefit of
the rightsholder and the sacrifice falling on some ‘counterpart’ due to the fact that
the right has been exercised in a reprehensible way.??

Legal rules are often over-inclusive: certain conduct falls within the scope of the appli-
cation of the rule giving a right, but regard to justification of that right based on cer-
tain criteria should be excluded. Abuse of rights then becomes relevant but needs to be
concretised in the light of legal or extra-legal criteria.?3 Thus, presumptively, conduct
cannot be absolutely protected. The presumption of protection can be refuted. Abuse of
rights can be considered a generic term for ‘strong reasons’ that are sufficiently powerful
to penetrate the presumptive protection of a (subjective) right.?*

20 Mayor, Aldermen and Burgesses of the Borough of Bradford v. Edward Pickles, [1895] A.C. 587.

2L Eichenhofer 2019, p. 19, discussing Frangois Laurent’s ideas on abus de droit.

22 Translation of Pino 2005, p. 165.

2 Ibid., p. 169. He distinguished between intentional-subjective, economic, moral and teleological
criteria.

24 Schauer 1981, p. 230.
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1.4. HYPOTHESIS FORMULATION: LAW, CULTURE AND MORALS

Christiaan Brunner (1929-2007), Professor of Private law at the University of Gro-
ningen, stated that the doctrine of abuse of rights constantly reminds us of the role of
accepted moral and social values in society when determining the limits to the exercise
of legal rights. As such, this doctrine keeps law and society together inasmuch as it pre-
vents lawyers from declaring the legitimate exercise of rights considered abusive by the
average citizen.?’ Whether that difference exists is addressed in this study. The view as
to the ‘justness’ of certain behaviour differs in every society (the ‘theory of relativism’).
Ethical relativism is a subset of cultural relativism - thus ethical standards vary from
culture to culture. As the ethics of one culture are no better than those of another, there
are no international rights and wrongs.?¢

A previous study on abuse of power clarified the influence of a ‘strong cultural
factor’.?” My preliminary hypothesis is that, considering the differences mentioned by
Geert Hofstede,?® a Dutch social psychologist, cultural factors lead to different out-
comes as to people’s views on abuse of rights as well. As to the aspect of individual-
ism, the more individualist a country, the stronger its citizens’ preference for freedom
over equality.?? A study conducted by Michele Gelfand, an American cultural psycholo-
gist, and others,3 appears to show that a source of cultural variation is the difference
between tight cultures, with many strong norms and a low tolerance of deviant behav-
iour, and loose cultures, with weak social norms and a high tolerance of deviant behav-
iour. The range of appropriate behaviour seems to be related to the idea of the use or
abuse of rights. According to Gelfand and others, individuals in nations with high situ-
ational constraints will have more prevention-focused self-guides that are more focused
on avoiding mistakes and misbehaviour and will have a higher degree of self-regulatory
strength.

According to Gelfand,3! a culture exists that reflects the strength of its social norms
and the strictness with which it enforces them.3? Tightness is a state of culture that
reflects the strength of the social norms in a person’s environment. ‘Tight’ states also
uphold specific moral beliefs that reinforce the commitment to cultivating a norm-abid-
ing culture. The American social psychologist Jonathan Haidt mentioned five founda-
tional moral beliefs, including harm to others.33 Culture is a prime driver of differences
in these moral foundations, according to Gelfand. Abusive behaviour intuitively fits
into a loose environment. Norms have shifted within cultures over the centuries, often

25 Brunner 1977, p. 745.

26 See, e.g., Donaldson 1996, p. 48.

27 Napal 2005, p. 29-34.

28 Hofstede 1980.

2 Van Dam 2007, p. 68, referring to Hofstede 2001, p. 275. Hofstede on individualism, from more
individualist to more collectivist countries: the UK (90), the Netherlands (80), Italy (70) and
Germany (65).

30 Gelfand et al. 2011, p. 1100-1104.

31 Gelfand 2018.

32 Of course, the particular domain is also relevant; even tight nations have selected domains where
anything goes, and loose societies have designated domains of tightness. Nevertheless, countries
differ in the overall degree to which they emphasise tightness or looseness.

33 Haidt 2012.
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dramatically, and will continue to shift, but their basic code - tight or loose - remains
timeless.?* Although West Germany, Italy and the UK are quite close in this respect,
the Netherlands has a much lower tightness score and therefore has a much more loose
culture.’

The starting point for this research was the so-called ‘mirror thesis’; the view of
law as a reflection of society — a reflection of its customs and morals - functioning to
maintain social order (also known as ‘social order thesis’).3 By some, law in a certain
society is considered to be the result of the shared ideas and opinions of the inhabitants
on a just outcome (‘legal culture’, i.e. the ‘ideas, attitudes, values, and opinions about
law held by people in a society’®”). Would that mean that a certain area of law would be
based on broadly shared norms and values in a country?3® The present study contributes
to the body of knowledge on this issue, and specifically on the aspect of abuse of rights.

1.5. APPROACH

This book begins by mapping national developments in various jurisdictions across
Europe, summarily discussing legal rules that might be quite distinct but that are often
categorised under the theme of abuse of rights; namely, regarding the regulation of own-
ership rights, personal rights based on contractual relationships and procedural rights
(ch. 2). The book first of all maps the criteria and points of view used and the relation-
ship with related doctrines such as unlawful acts and good faith (also a legal ethical
duty) - as well as the legal consequences. The question of when judges restrict a right
in the event of the abuse of a right depends on the circumstances, which in turn depend
on the nature of the (subjective) right in question. Property rights* are considered
to be more sovereign than contractual rights. The underlying mechanism is the same:
abstract law does not exist in certain circumstances, or as sometimes argued, existing
law may not be invoked in certain circumstances. Thus, a higher standard sets aside a
lower standard. This theoretical difference can be seen, for example, in the German
debate about the Innentheorie and Aufentheorie.*0

34 There is no linear relationship between tightness and wellbeing, but a curvilinear relationship
whereby both very loose and very tight countries tend to present lower levels of wellbeing. See
Harrington, Boski & Gelfand 2015.

3 Gelfand et al. 2011, p. 1103, mentioning for West-Germany, Italy and UK tightness scores of 6.5,
6.8 and 6.9 respectively and 3.3 for the Netherlands.

36 Tamanaha 2001. According to Tamanaha, in situations of low mirroring, the role of the law in the
maintenance of social order will be relatively lower than in situations of high mirroring. Ironically,
according to Tamanaha, where mirroring is high, there will actually be less need to intervene by
law because people will abide the law anyway, due to the influence of other sources of social order.
However this may be, rather than making assumptions about relations between law and society,
socio-legal scholars should subject such matters to systematic empirical enquiry; see Twining 2008,
p- 92.

37 Friedman 1989, p. 1579; Van Dam 2007, p. 57-75.

3 Comp. also Van Boom, Reinders Folmer & Desmet 2018, p. 14ff.

3 Although abuse of rights is a species of the genus of reasonableness and fairness, it is in its turn
a genus in relation to several other species, e.g. the abuse of ownership rights. See Schrage 2007,
p- 48.

40 See Hesselink 2011, p. 641-642, note 118.
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Subsequently, the cultural factor in the abuse of rights was studied in a comparative-
empirical way to shed light on the role of the cultural factor in terms of views on abuse
of rights (ch. 3). Surveys were carried out based on hypothetical situations (scenarios)
concerning ethical problems of various kinds in order to assess the influence of the vari-
ous dimensions of ethical decision-making. This research was conducted in the jurisdic-
tions also studied in Chapter 2. In order to measure abuse of rights, various philosophies
of ethics were used, i.e. the principles of relativism, duty and morality. Lastly, this book
concludes with a comparison and a number of concluding remarks (ch. 4).
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